
2012 WI 70 
 

SUPREME COURT OF WISCONSIN 
 

 
 

  CASE NO. :  2009AP1212 & 2010AP491 
COMPLETE TI TLE:   

Est at e of  Br i anna Kr i ef al l ,  deceased,  by her  Speci al  
Admi ni st r at or ,  Dougl as A.  Kr i ef al l ,  Conni e J.  
Kr i ef al l  and Chad Kr i ef al l  ,  a mi nor ,  by hi s 
Guar di an ad Li t em,  
          Pl ai nt i f f s,  
     v.  
Si zzl er  USA Fr anchi se,  I nc. ,  
          Def endant - Respondent - Cr oss- Appel l ant - Cr oss 
          Pet i t i oner ,  
E & B Management  Co. ,  Waukesha,  d/ b/ a Si zzl er ,  
Si zzl er  USA and Secur a I nsur ance,  
          Def endant s,  
Excel  Cor por at i on and Amer i can Home Assur ance Co. ,  
          Def endant s- Appel l ant s- Cr oss- Respondent s-
Pet i t i oner s.  
____________________________________________________ 
Est at e of  Br i anna Kr i ef al l ,  deceased,  by her  Speci al  
Admi ni st r at or ,  Dougl as A.  Kr i ef al l ,  Conni e J.  
Kr i ef al l  and Chad Kr i ef al l ,  a mi nor ,  by hi s Guar di an 
ad Li t em,  
          Pl ai nt i f f s,  
     v.  
Si zzl er  USA,  
          Def endant ,  
Si zzl er  USA Fr anchi se,  I nc. ,  
          Def endant - Respondent - Cr oss  
          Pet i t i oner ,  
Secur a I nsur ance,  
          Def endant - Respondent - Cr oss- Appel l ant ,  
E & B Management  Co. ,  Waukesha,  d/ b/ a Si zzl er ,  
          Def endant - Respondent - Cr oss- Appel l ant -  
          Cr oss Pet i t i oner ,  
Amer i can Home Assur ance Co.  and Excel  Cor por at i on,  
          Def endant s- Appel l ant s- Cr oss-  
          Respondent s- Pet i t i oner s.  
 

   REVI EW OF A DECI SI ON OF THE COURT OF APPEALS 
Repor t ed at :  335 Wi s.  2d 151,  801 N. W.  2d 781 

( Ct .  App.  – Publ i shed)  
PDC No:  2011 WI  App 101 

  
OPI NI ON FI LED:  June 29,  2012   
SUBMI TTED ON 

BRI EFS:  
        

ORAL ARGUMENT:  Januar y 13,  2012 



 

 2

  
SOURCE OF 

APPEAL:  
 

 COURT:  Ci r cui t    
 COUNTY:  Mi l waukee 
 JUDGE:  Char l es F.  Kahn,  Jr .  
   
JUSTI CES:   
 CONCURRED:  ABRAHAMSON,  C. J. ,  concur s i n par t  and di ssent s i n 

par t  ( Opi ni on f i l ed) .   
BRADLEY,  J. ,  j oi ns concur r ence/ di ssent .  

 DI SSENTED:          
 NOT 

PARTI CI PATI NG:  
        

   
ATTORNEYS:   

For  t he def endant s- appel l ant s- cr oss- r espondent s- pet i t i oner s 

t her e wer e br i ef s f i l ed by Nora E. Gierke, Rebecca E. Frihart 

and Reinhart Boerner VanDeuren, S.C. ,  Mi l waukee,  William C. 

Buhay, Earl W. Gunn, David I. Matthews and Weinberg, Wheeler, 

Hudgins, Gunn & Dial, LLC,  At l ant a,  Barbara I. Michaelides, 

Paula M. Carstensen and Bates, Carey Nicolaides, LLP,  Chi cago,  

and or al  ar gument  by Paula M. Carstensen.  

For  t he def endant s- t hi r d- par t y- pl ai nt i f f - appel l ant  t her e 

wer e br i ef s f i l ed by Terry E. Johnson, Ronald G. Pezze, Jr.  and 

Peterson, Johnson & Murray, S.C.  Mi l waukee and or al  ar gument  by 

Terry E. Johnson. 

For  t he def endant - r espondent - cr oss pet i t i oner  t her e wer e 

br i ef s f i l ed by Russell A. Klingaman, Noah D. Fiedler and 

Hinshaw & Culbertson LLP,  Mi l waukee,  Frederic L. Gordon and 

Gordon & Holmes, APC,  San Di ego,  and or al  ar gument  by Frederic 

L. Gordon. 

 



 

 

2012 WI 70

NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 PATI ENCE DRAKE ROGGENSACK,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 t hat  af f i r med i n par t  

and r ever sed i n par t  t he j udgment  of  t he Ci r cui t  Cour t  f or  

Mi l waukee Count y. 2  The quest i ons bef or e t hi s cour t  st em f r om 

                                                 
1 Est at e of  Kr i ef al l  v.  Si zzl er  USA Fr anchi se,  I nc.  

( Kr i ef al l  I I ) ,  2011 WI  App 101,  335 Wi s.  2d 151,  801 N. W. 2d 781.   
The f i r st  case i nvol v i ng t he Kr i ef al l s,  Est at e of  Kr i ef al l  v.  
Si zzl er  USA Fr anchi se,  I nc.  ( Kr i ef al l  I ) ,  2003 WI  App 119,  265 
Wi s.  2d 476,  665 N. W. 2d 417,  addr essed i ssues of  f eder al  
pr eempt i on and has no bear i ng on our  deci s i on t oday.  

2 The Honor abl e Char l es F.  Kahn,  Jr .  pr esi ded.  
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damages sust ai ned because of  f ood cont ami nat ed by E.  col i  

0157: H7 pat hogens at  t wo Si zzl er  St eak House r est aur ant s i n t he 

Mi l waukee ar ea. 3  The pl ai nt i f f s i n t he under l y i ng act i ons 

set t l ed year s ago,  and t he cl ai ms now bef or e us r el at e t o t he 

appor t i onment  of  l i abi l i t y  and cost s among t hose who wer e 

def endant s i n t he under l y i ng act i ons.  

¶2 The par t i es r ai se f i ve i ssues,  and we af f i r m t he 

deci s i on of  t he cour t  of  appeal s on al l  i ssues.   Fi r st ,  we hol d 

t hat  Si zzl er  i s ent i t l ed t o r ecover  consequent i al  damages f or  

Excel ' s br each of  i mpl i ed war r ant i es i n t he par t i es '  meat  suppl y 

cont r act ,  not wi t hst andi ng l i mi t i ng l anguage i n t he Cont i nui ng 

Guar ant y.   Second,  Si zzl er  al so i s ent i t l ed t o i ndemni t y f r om 

Excel  f or  t he ent i r et y of  Si zzl er ' s $1. 5 mi l l i on advance par t i al  

payment  t o t he Kr i ef al l  f ami l y because t he payment  was not  

vol unt ar y and t he j ur y f ound t hat  Si zzl er  was zer o per cent  

l i abl e f or  t he E.  col i  cont ami nat i on.   Thi r d,  pur suant  t o t he 

Hol d Har ml ess Agr eement  and Guar ant y/ War r ant y of  Pr oduct  ( Hol d 

                                                 
3 E.  col i  0157: H7 i s a t ype of  bact er i a t hat  can cause 

st omach cr ampi ng,  di ar r hea,  vomi t i ng,  and f ever ;  i n some cases,  
t he i nf ect i on may be l i f e t hr eat eni ng.   Cent er  f or  Di sease 
Cont r ol  and Pr event i on,  Escher i chi a col i  0157: H7 and ot her  Shi ga 
t oxi n- pr oduci ng Escher i chi a col i  ( STEC) ,  
ht t p: / / www. cdc. gov/ nczved/ di v i s i ons/ df bmd/ di seases/ ecol i _o157h7/
#what  ( l ast  v i s i t ed June 22,  2012) .   The E.  col i  0157: H7 
bact er i a occur s nat ur al l y i n t he di gest i ve t r act s of  r umi nant  
ani mal s such as cat t l e.   I d.   A maj or  cause of  human i nf ect i on 
f r om E.  col i  0157: H7 i s consumpt i on of  f ood t hat  has been i n 
cont act  wi t h f eces of  cat t l e.   I d.   Al t hough numer ous f or ms of  
E.  col i  bact er i a exi st ,  t he pr i mar y sour ce of  human si ckness i s 
0157: H7.   I d.   Accor di ngl y,  al l  subsequent  di scussi on of  E.  col i  
r ef er s t o t he 0157: H7 f or m.  
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Har ml ess Agr eement ) ,  Excel  i s  r equi r ed t o i ndemni f y E&B f or  

payment s E&B made t o cer t ai n non- Kr i ef al l  pl ai nt i f f s i n exchange 

f or  Pi er r i nger  r el eases; 4 however ,  Excel ' s obl i gat i on ext ends 

onl y so f ar  as i t s appor t i oned l i abi l i t y ,  whi ch i s 80 per cent .   

Four t h,  Excel  i s  not  r equi r ed t o i ndemni f y E&B f or  payment s t hat  

Feder al  I nsur ance Company made on E&B' s behal f  i n set t l i ng t he 

non- Kr i ef al l  pl ai nt i f f s '  c l ai ms.   Fi f t h,  and f i nal l y,  

not wi t hst andi ng t he j ur y ' s det er mi nat i on t hat  Si zzl er  was zer o 

per cent  r esponsi bl e f or  t he E.  col i  cont ami nat ed f ood t hat  

caused t he i l l nesses of  so many peopl e,  Si zzl er  may not  r ecover  

at t or ney f ees f r om Excel  because t he except i on t o t he Amer i can 

Rul e st at ed i n Wei nhagen v.  Hayes,  179 Wi s.  62,  190 N. W.  1002 

( 1922) ,  does not  appl y her e.  

I .   BACKGROUND 

¶3 I n l at e Jul y and ear l y August  2000,  appr oxi mat el y 150 

peopl e became i l l  f r om i ngest i ng f ood cont ami nat ed wi t h E.  col i  

at  t wo Si zzl er  St eak House r est aur ant s i n t he Mi l waukee ar ea.   

Thei r  i l l nesses r anged f r om di ar r hea and cr amps t o,  i n t he case 

of  t hr ee- year - ol d Br i anna Kr i ef al l ,  deat h.  

¶4 Excel  Cor por at i on pr ocessed and di st r i but ed t he 

cont ami nat ed meat  t hat  was t he sour ce of  t he E.  col i  pat hogens.   

Excel ' s r ol e i n t he cont ami nat i on was conf i r med by t est s of  

seal ed packages of  Excel ' s t r i - t i p beef  t hat  had been shi pped t o 

                                                 
4 Such r el eases der i ve t hei r  name f r om t he f or m of  r el ease 

appr oved by t hi s cour t  i n Pi er r i nger  v.  Hoger ,  21 Wi s.  2d 182,  
124 N. W. 2d 106 ( 1963) .   A Pi er r i nger  r el ease i mput es t o t he 
set t l i ng pl ai nt i f f  any l i abi l i t y  i n cont r i but i on t hat  t he 
set t l i ng def endant  may have.   I d.  at  193.  
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Si zzl er  r est aur ant s;  al so,  Excel  event ual l y st i pul at ed t o i t s 

meat  havi ng been t he sour ce of  t he E.  col i .  

¶5 Excel ' s cont ami nat ed meat  was di st r i but ed t o 

f r anchi sees of  Si zzl er  USA Fr anchi se,  I nc.  ( Si zz l er ) .   Si zzl er ' s  

f r anchi see her e,  E&B Management  Co. ,  Waukesha ( E&B) ,  oper at ed 

t wo Si zzl er  St eak House r est aur ant s i n t he Mi l waukee ar ea.   E.  

col i  cont ami nat i on occur r ed at  bot h r est aur ant s,  al t hough t he 

Wi sconsi n Depar t ment  of  Heal t h and Fami l y Ser v i ces c l assi f i ed 

t he t wo out br eaks as separ at e occur r ences,  caused by di f f er ent  

f ood handl i ng er r or s.   Ther e was t est i mony at  t r i al  t hat  

numer ous f ood handl i ng pr ocedur es empl oyed at  E&B' s Si zzl er  

r est aur ant s f ai l ed t o compl y wi t h est abl i shed st andar ds f or  saf e 

f ood handl i ng,  i ncl udi ng usi ng t he same ut ensi l s t o handl e r aw 

meat  and r eady- t o- eat  f oods,  cut t i ng r aw meat  near  r eady- t o- eat  

f oods,  and st or i ng r aw meat  and r eady- t o- eat  f oods i n c l ose 

pr oxi mi t y.  

¶6 Many of  t hose si ckened by t he Mi l waukee E.  col i  

cont ami nat i on asser t ed cl ai ms agai nst  Excel ,  Si zzl er ,  E&B,  E&B' s  

shar ehol der s,  and Sysco Food Ser vi ces of  East er n Wi sconsi n,  t he 

l ocal  di st r i but or  f or  Excel ' s meat s.   The cl ai ms i ncl uded 

negl i gence,  st r i ct  l i abi l i t y ,  and br eaches of  i mpl i ed war r ant i es 

of  mer chant abi l i t y  and f i t ness.   Over  t he cour se of  negot i at i ons 

and pr e- t r i al  pr epar at i ons,  t he pl ai nt i f f s '  c l ai ms wer e br oadl y  

c l assi f i ed i nt o t wo gr oups.   One gr oup,  t he Kr i ef al l  pl ai nt i f f s,  

i ncl udes Br i anna Kr i ef al l ' s  est at e,  and Br i anna' s mot her ,  f at her  

and br ot her .   The pl ai nt i f f s i n t he second gr oup,  r ef er r ed t o 

col l ect i vel y as t he " non- Kr i ef al l  pl ai nt i f f s, "  have pr oceeded 
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separ at el y and wer e subj ect  t o di f f er ent  set t l ement  pr oceedi ngs 

t han t he Kr i ef al l  pl ai nt i f f s.  

¶7 Pr i or  t o t r i al ,  t he Kr i ef al l  pl ai nt i f f s set t l ed wi t h 

Excel ,  E&B,  Si zz l er ,  and t hei r  i nsur er s. 5  The Kr i ef al l s r ecei ved 

$10. 5 mi l l i on,  i ncl udi ng $8. 5 mi l l i on i n set t l ement  of  c l ai ms 

agai nst  Excel ,  and $2 mi l l i on i n set t l ement  of  c l ai ms agai nst  

E&B and Si zzl er .   Excel  pai d t he ent i r e $10. 5 mi l l i on amount .  

¶8 The 138 non- Kr i ef al l  pl ai nt i f f s al so set t l ed t hei r  

c l ai ms.   The pl ai nt i f f s r ecei ved di f f er i ng amount s,  dependi ng on 

t he sever i t y of  t hei r  i nj ur i es.   Set t l ement s f or  t he non-

Kr i ef al l  c l ai ms wer e pai d f r om a f und admi ni st er ed by one of  

E&B' s i nsur er s,  Secur a I nsur ance Co.   The f und i ncl uded t he 

pol i cy l i mi t s under  E&B' s Secur a pol i cy,  $3. 5 mi l l i on,  as wel l  

as anot her  $1 mi l l i on f r om Feder al  I nsur ance t hat  pr ovi ded 

cover age t o E&B as an addi t i onal  i nsur ed under  a pol i cy i ssued 

t o Si zzl er .   I n t ot al ,  t he non- Kr i ef al l  pl ai nt i f f s wer e pai d 

appr oxi mat el y $3. 5 mi l l i on.   The r emai ni ng amount  f r om t he 

set t l ement  f und,  appr oxi mat el y $1 mi l l i on,  was pai d t o t he 

Kr i ef al l s on behal f  of  Si zzl er  as an advance payment  pur suant  t o 

Wi s.  St at .  § 885. 285 ( 2009- 10) . 6 

¶9 Af t er  al l  of  t he pl ai nt i f f s '  c l ai ms wer e set t l ed,  

Excel ,  Si zzl er ,  E&B and t hei r  r espect i ve i nsur er s went  t o t r i al  

                                                 
5 Sysco Food Ser vi ces of  East er n Wi sconsi n and E&B' s 

shar ehol der s wer e gi ven r el eases.   Those par t i es '  l i abi l i t y  i s  
not  at  i ssue her e.  

6 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2009–10 ver si on unl ess ot her wi se i ndi cat ed.  
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t o appor t i on l i abi l i t y  among t hem.   The j ur y f ound t hat  Excel  

was 80 per cent  l i abl e,  E&B was 20 per cent  l i abl e,  and Si zzl er  

was not  l i abl e.   The par t i es t hen sought  t o appl y cer t ai n 

cont r act ual  and common l aw doct r i nes i n t he assi gnment  of  t he 

ul t i mat e r esponsi bi l i t y  f or  t he set t l ement  amount s among 

t hemsel ves.  

¶10 Much of  t he par t i es '  di sput e t ur ns on t hr ee component s 

of  t he cont r act ual  r el at i onshi p gover ni ng Excel ' s di st r i but i on 

of  meat  t o Si zzl er ' s r est aur ant s.   Fi r st ,  t he Boxed Beef  Sal es 

Conf i r mat i on and Cont r act  ( Boxed Beef  cont r act )  af f ect ed Excel  

and Si zzl er ' s r el at i onshi p f or  t he sal e and pur chase of  meat  

pr oduct s.   That  document ,  r enewed year l y,  set  f or t h t he amount s 

of  cer t ai n cut s of  beef  t hat  Si zzl er  agr eed t o pur chase f r om 

Excel .   The Boxed Beef  cont r act  i ncl uded t r i - t i p st eaks t hat  

wer e t he sour ce of  t he E.  col i  cont ami nat i on at  t he Mi l waukee 

Si zzl er  r est aur ant s.  

¶11 Second,  i n 1997,  Excel  had sought  t o par t i c i pat e as a 

suppl i er  of  meat  f or  Si zzl er ' s r est aur ant s. 7  I n t he par t i es '  

agr eement ,  Excel  was r equi r ed t o pr ovi de Si zzl er  wi t h a guar ant y 

t hat  Excel ' s beef  pr oduct s compl i ed wi t h var i ous f eder al ,  st at e 

and l ocal  f ood saf et y l aws.   Thi s guar ant y,  r ef er r ed t o as t he 

" Cont i nui ng Guar ant y, "  pr ovi des,  i n r el evant  par t :  

Excel  Cor por at i on ( Sel l er ) ,  her eby st at es t hat  each 
and ever y ar t i c l e cont ai ned i n and compr i s i ng each 

                                                 
7 Excel  had pr evi ousl y par t i c i pat ed as one of  Si zz l er ' s meat  

suppl i er s,  but  af t er  a separ at e E.  col i  out br eak i n t he ear l y 
1990s,  whi ch Si zzl er  suspect ed was at t r i but abl e t o Excel  meat ,  
Si zzl er  t er mi nat ed Excel  as a meat  suppl i er .  
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shi pment  or  ot her  del i ver y her eaf t er  made by Sel l er ,  
t o or  on t he or der  of  Si zzl er  I nt er nat i onal ,  I nc.  
( Buyer ) ,  i s  her eby guar ant eed,  as of  t he dat e of  each 
such shi pment  or  del i ver y,  t o be:  

1.   Not  adul t er at ed or  mi sbr anded wi t hi n t he 
meani ng of  t he Feder al  Food,  Dr ug and Cosmet i c  
Act  .  .  .  .  

.  .  .  .  

Thi s Guar ant y shal l  not  r ender  Sel l er  l i abl e f or  
any i nci dent al  or  consequent i al  damages of  what soever  
nat ur e nor  shal l  i t  ext end t o t he benef i t  of  per sons 
or  cor por at i ons ot her  t han Si zzl er  I nt er nat i onal ,  I nc.  
or  i t s  af f i l i at es. 8 

¶12 Thi r d,  Excel  ent er ed i nt o a Hol d Har ml ess Agr eement  

wi t h i t s r egi onal  di st r i but or ,  Sysco Food Ser vi ces of  East er n 

Wi sconsi n.   The Hol d Har ml ess Agr eement  pr ovi des,  i n r el evant  

par t ,  t hat  Excel ,  as Sel l er :   

agr ees t o def end,  i ndemni f y and hol d har ml ess Buyer  
and i t s empl oyees,  of f i cer s,  di r ect or s and cust omer s 
( i ndi v i dual l y,  an " I ndemni t ee" )  f r om al l  act i ons,  
sui t s,  c l ai ms and pr oceedi ngs ( " Cl ai ms" ) ,  and any 
j udgment s,  damages,  f i nes,  cost s and expenses 
( i ncl udi ng r easonabl e at t or neys'  f ees)  r esul t i ng 
t her ef r om .  .  .  pr ovi ded,  however ,  t hat  Sel l er ' s 
i ndemni f i cat i on obl i gat i ons her eunder  shal l  not  appl y 
t o t he ext ent  t hat  Cl ai ms ar e caused by t he negl i gent  
act s or  omi ssi ons of  Buyer  or  any ot her  t hi r d par t y.  

Excel  does not  di sput e t hat  under  t he l anguage of  t he Hol d 

Har ml ess Agr eement ,  E&B i s cover ed as a " cust omer "  of  t he Buyer ,  

Sysco Cor p.  

                                                 
8 I t  i s  undi sput ed t hat  Si zzl er  USA Fr anchi se,  I nc.  i s  an 

" af f i l i at e"  of  Si zzl er  I nt er nat i onal ,  I nc. ;  Si zzl er  USA i s a 
whol l y owned subsi di ar y of  Si zzl er  I nt er nat i onal .   Si zzl er  
I nt er nat i onal ,  I nc.  has had no r ol e i n t hi s l i t i gat i on,  and any 
r ef er ence t o " Si zzl er "  r ef er s t o Si zzl er  USA Fr anchi se,  I nc.  
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¶13 Wi t h t hi s backgr ound,  we t ur n t o t he di scussi on of  t he 

par t i es '  i ndi v i dual  c l ai ms bef or e t hi s cour t .  

I I .   DI SCUSSI ON  

A.   St andar d of  Revi ew 

¶14 Some of  t he i ssues t ur n on t he l anguage of  t he 

par t i es '  cont r act s.   Cont r act  i nt er pr et at i on pr esent s a quest i on 

of  l aw t hat  we r evi ew i ndependent l y of  pr evi ous deci s i ons of  t he 

c i r cui t  cour t  and t he cour t  of  appeal s,  but  benef i t t i ng f r om 

t hei r  di scussi ons.   Admanco,  I nc.  v.  700 St ant on Dr i ve,  LLC,  

2010 WI  76,  ¶15,  326 Wi s.  2d 586,  786 N. W. 2d 759.   We ar e al so 

r equi r ed t o i nt er pr et  and appl y st at ut es t hat  i nt er act  wi t h t he 

par t i es '  cont r act s,  whi ch pr esent  addi t i onal  quest i ons of  l aw 

f or  our  i ndependent  r evi ew.   See Col umbus Par k Hous.  Cor p.  v.  

Ci t y of  Kenosha,  2003 WI  143,  ¶9,  267 Wi s.  2d 59,  671 N. W. 2d 

633.    

¶15 I n r egar d t o Si zzl er ' s c l ai m f or  equi t abl e 

i ndemni f i cat i on,  we ar e asked t o r evi ew t he cour t  of  appeal s '  

r ever sal  of  t he c i r cui t  cour t ' s  di scr et i onar y deni al  of  

equi t abl e r el i ef  t o Si zzl er .   Di scr et i onar y deci s i ons ar e uphel d 

i f  t hey ar e based on t he r el evant  f act s and appl y a pr oper  

st andar d of  l aw.   Wynhof f  v.  Vogt ,  2000 WI  App 57,  ¶13,  233 

Wi s.  2d 673,  608 N. W. 2d 400.   However ,  " [ a] n exer ci se of  

di scr et i on based on an er r oneous appl i cat i on of  t he l aw i s an 

er r oneous exer ci se of  di scr et i on. "   St at e v.  McCal l um,  208 

Wi s.  2d 463,  473,  561 N. W. 2d 707 ( 1997) .    

¶16 Fi nal l y,  whet her  a par t y i s ent i t l ed t o at t or ney f ees 

under  an undi sput ed f act ual  scenar i o i s a quest i on of  l aw t hat  
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we r evi ew i ndependent l y.   See DeChant  v.  Monar ch Li f e I ns.  Co. ,  

200 Wi s.  2d 559,  568,  547 N. W. 2d 592 ( 1996) .  

B.   I mpl i ed War r ant i es 

¶17 The f i r st  i ssue we consi der  i s whet her  t he l i mi t at i on 

of  damages pr ovi s i on set  out  i n t he Cont i nui ng Guar ant y pr event s 

Si zzl er  f r om r ecover i ng consequent i al  damages f or  Excel ' s br each 

of  t he i mpl i ed war r ant i es of  mer chant abi l i t y  and f i t ness. 9  The 

ci r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  Excel  on 

Si zzl er ' s c l ai m f or  consequent i al  damages f or  br each of  t he 

war r ant i es expr essed i n t he Cont i nui ng Guar ant y .   However ,  t he 

c i r cui t  cour t  al l owed Si zzl er  t o pr oceed t o t he j ur y on 

consequent i al  damages on a t heor y of  br each of  i mpl i ed 

war r ant i es of  mer chant abi l i t y  and f i t ness under  t he Boxed Beef  

cont r act .  

¶18 I n al l owi ng t he cl ai m under  t he Boxed Beef  cont r act ' s 

i mpl i ed war r ant i es t o pr oceed,  t he c i r cui t  cour t  r easoned t hat  

t he l anguage of  t he Cont i nui ng Guar ant y appl i ed t o t hose 

war r ant i es cr eat ed by t he Cont i nui ng Guar ant y,  but  t hat  t he 

Guar ant y di d not  addr ess t he i mpl i ed war r ant i es of  f i t ness and 

mer chant abi l i t y .   The cour t  r easoned t hat  pr ovi s i ons of  t he 

Uni f or m Commer ci al  Code ( UCC) ,  Wi s.  St at .  § 402. 314 and Wi s.  

St at .  § 402. 315,  pr ovi de war r ant i es t hat  ar e i mpl i ed i n ever y 

cont r act  f or  t he sal e of  goods,  unl ess expr essl y excl uded.   

                                                 
9 Si zzl er  sought  l ost  pr of i t s,  f r anchi se f ees,  and out - of -

pocket  expenses as consequent i al  damages.  
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Ther ef or e,  t he t er ms of  t he Cont i nui ng Guar ant y di d not  af f ect  

i mpl i ed war r ant i es under  t he Boxed Beef  cont r act .    

¶19 The j ur y awar ded Si zzl er  $7, 161, 000 as damages f or  

Excel ' s br eaches of  i mpl i ed war r ant i es of  f i t ness and 

mer chant abi l i t y .   The cour t  of  appeal s af f i r med,  concl udi ng t hat  

" t he i nci dent al - and- consequent i al - damages l i mi t at i on i n t he 

Cont i nui ng Guar ant y appl i es onl y t o any br each of  expr ess 

war r ant i es cr eat ed by t hat  agr eement  .  .  .  and t hus t he 

l i mi t at i on di d not  ext end beyond t he f our  cor ner s of  t he 

Cont i nui ng Guar ant y. "   Est at e of  Kr i ef al l  v.  Si zzl er  USA 

Fr anchi se,  I nc.  ( Kr i ef al l  I I ) ,  2011 WI  App 101,  ¶16,  335 Wi s.  2d 

151,  801 N. W. 2d 781.  

¶20 I t  i s  under  t he i mpl i ed war r ant i es of  mer chant abi l i t y  

and f i t ness t hat  t he j ur y awar ded damages.   However ,  Excel  

cont ends t hat  t he Cont i nui ng Guar ant y shoul d be r ead t o pr event  

t he c l ai ms f or  br each of  i mpl i ed war r ant i es,  even t hough nei t her  

t he Cont i nui ng Guar ant y nor  t he Boxed Beef  cont r act  ment i ons 

i mpl i ed war r ant i es of  mer chant abi l i t y  or  f i t ness.    

¶21 Our  consi der at i on of  t he par t i es '  posi t i ons r equi r es 

us t o i nt er pr et  t wo cont r act s,  t he Cont i nui ng Guar ant y and t he 

Boxed Beef  cont r act .   When we i nt er pr et  cont r act s,  we do so t o 

det er mi ne and gi ve ef f ect  t o t he i nt ent i ons of  t he par t i es.   

St ef f ens v.  Bl ueCr oss Bl ueShi el d of  I l l i noi s,  2011 WI  60,  ¶46,  

335 Wi s.  2d 514,  804 N. W. 2d 196.   We pr esume t hei r  i nt ent i ons 

ar e expr essed i n t he l anguage of  t he cont r act .   I d.   Wher e t he 

l anguage of  a cont r act  i s  unambi guous and t he par t i es '  

i nt ent i ons can be ascer t ai ned f r om t he f ace of  t he cont r act ,  we 
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gi ve ef f ect  t o t he l anguage t hey empl oyed.   Sol owi cz v.  For war d 

Geneva Nat ' l ,  LLC,  2010 WI  20,  ¶36,  323 Wi s.  2d 556,  780 N. W. 2d 

111.   Fur t her mor e,  our  i nt er pr et at i on of  cont r act s i nvol v i ng a 

t r ansact i on i n goods al so may be af f ect ed by pr ovi s i ons of  t he 

Wi sconsi n UCC,  Wi s.  St at .  ch.  402.   See Li nden v.  Cascade St one 

Co. ,  I nc. ,  2005 WI  113,  ¶9,  283 Wi s.  2d 606,  699 N. W. 2d 189.  

¶22 I n t he case bef or e us,  pr ovi s i ons of  t he Wi sconsi n UCC 

do af f ect  t he par t i es '  obl i gat i ons because t r ansact i ons i n goods 

ar e at  i ssue;  t her ef or e,  we consi der  Wi s.  St at .  ch.  402 as we 

const r ue t he par t i es '  wr i t t en agr eement s.   Chapt er  402 pr ovi des 

t hat  a cont r act  f or  a t r ansact i on i n goods i ncl udes cer t ai n 

i mpl i ed war r ant i es,  unl ess such war r ant i es ar e expr essl y 

excl uded or  modi f i ed.   Wi s.  St at .  § 402. 316.    

¶23 I n par t i cul ar ,  Wi s.  St at .  § 402. 314 pr ovi des t hat  

cont r act s f or  t he sal e of  goods i ncl ude an i mpl i ed war r ant y of  

mer chant abi l i t y  i f  t he sel l er  i s  a mer chant  wi t h r espect  t o t he 

t ype of  goods sol d. 10  Excel  was a mer chant  wi t h r espect  t o t he 

                                                 
10 Wi sconsi n St at .  § 402. 314 pr ovi des:  

 ( 1)  Unl ess excl uded or  modi f i ed ( s.  402. 316) ,  a 
war r ant y t hat  t he goods shal l  be mer chant abl e i s 
i mpl i ed i n a cont r act  f or  t hei r  sal e i f  t he sel l er  i s  
a mer chant  wi t h r espect  t o goods of  t hat  k i nd.  .  .  .  

 ( 2)  Goods t o be mer chant abl e must  be at  l east  
such as:  

.  .  .  .  

 ( c)  Ar e f i t  f or  t he or di nar y pur poses f or  whi ch 
such goods ar e used[ . ]  

.  .  .  .  
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beef  i t  sol d.   Wi s.  St at .  § 402. 104( 3) .   Wi sconsi n St at .  

§ 402. 31511 pr ovi des t hat  cont r act s f or  t he sal e of  goods al so 

i ncl ude an i mpl i ed war r ant y t hat  t he goods wi l l  be f i t  f or  t he 

pur pose f or  whi ch t he goods ar e r equi r ed,  unl ess such war r ant y 

i s excl uded or  modi f i ed under  Wi s.  St at .  § 402. 316.  

¶24 I n addi t i on t o excl udi ng or  modi f y i ng war r ant i es 

pur suant  t o Wi s.  St at .  § 402. 316,  a sel l er  al so may l i mi t  hi s 

exposur e t o damages by l i mi t i ng t he r emedi es t o whi ch a buyer  i s  

ent i t l ed.   Wi s.  St at .  § 402. 719;  see Mur r ay v.  Hol i day Rambl er ,  

I nc. ,  83 Wi s.  2d 406,  414,  265 N. W. 2d 513 ( 1978)  ( expl ai ni ng 

t hat  a sel l er  may r est r i ct  a buyer ' s c l ai ms i n t wo ways——by 

expr essl y di scl ai mi ng al l  i mpl i ed war r ant i es pur suant  t o 

§ 402. 316 or  by l i mi t i ng t he buyer ' s r emedi es pur suant  t o 

§ 402. 719) .  

¶25 Wi sconsi n St at .  § 402. 316,  t o whi ch Wi s.  St at .  

§ 402. 314 and Wi s.  St at .  § 402. 315 r ef er ,  pr ovi des speci f i c  

met hods by whi ch a par t y may excl ude or  modi f y war r ant i es 

                                                                                                                                                             
 ( 3)  Unl ess excl uded or  modi f i ed ( s.  402. 316)  
ot her  i mpl i ed war r ant i es may ar i se f r om cour se of  
deal i ng or  usage of  t r ade.  

11 Wi sconsi n St at .  § 402. 315 pr ovi des:  

 Wher e t he sel l er  at  t he t i me of  cont r act i ng has 
r eason t o know any par t i cul ar  pur pose f or  whi ch t he 
goods ar e r equi r ed and t hat  t he buyer  i s r el y i ng on 
t he sel l er ' s ski l l  or  j udgment  t o sel ect  or  f ur ni sh 
sui t abl e goods,  t her e i s unl ess excl uded or  modi f i ed 
under  s.  402. 316 an i mpl i ed war r ant y t hat  t he goods 
shal l  be f i t  f or  such pur pose.  
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ot her wi se avai l abl e.   Sect i on 402. 316 pr ovi des,  i n per t i nent  

par t :  

( 1)  Wor ds or  conduct  r el evant  t o t he cr eat i on of  
an expr ess war r ant y and wor ds or  conduct  t endi ng t o 
negat e or  l i mi t  war r ant y shal l  be const r ued wher ever  
r easonabl e as consi st ent  wi t h each ot her ;  but  subj ect  
t o s.  402. 202 on par ol  or  ext r i nsi c evi dence,  negat i on 
or  l i mi t at i on i s  i noper at i ve t o t he ext ent  t hat  such 
const r uct i on i s unr easonabl e.   

( 2)  Subj ect  t o sub.  ( 3) ,  t o excl ude or  modi f y  t he 
i mpl i ed war r ant y of  mer chant abi l i t y  or  any par t  of  i t  
t he l anguage must  ment i on mer chant abi l i t y  and i n case 
of  a wr i t i ng must  be conspi cuous,  and t o excl ude or  
modi f y any i mpl i ed war r ant y of  f i t ness t he excl usi on 
must  be by a wr i t i ng and conspi cuous.  Language t o 
excl ude al l  i mpl i ed war r ant i es of  f i t ness i s 
suf f i c i ent  i f  i t  s t at es,  f or  exampl e,  t hat  " Ther e ar e 
no war r ant i es whi ch ext end beyond t he descr i pt i on on 
t he f ace her eof . "  

( 3)  Not wi t hst andi ng sub.  ( 2) ,  al l  of  t he 
f ol l owi ng appl y:   

( a)  Unl ess t he c i r cumst ances i ndi cat e ot her wi se,  
al l  i mpl i ed war r ant i es ar e excl uded by expr essi ons 
l i ke " as i s" ,  " wi t h al l  f aul t s"  or  ot her  l anguage 
whi ch i n common under st andi ng cal l s t he buyer ' s 
at t ent i on t o t he excl usi on of  war r ant i es and makes 
pl ai n t hat  t her e i s no i mpl i ed war r ant y.  

.  .  .  .  

 ( 4)  Remedi es f or  br each of  war r ant y can be 
l i mi t ed i n accor dance wi t h ss.  402. 718 and 402. 719 on 
l i qui dat i on or  l i mi t at i on of  damages and on 
cont r act ual  modi f i cat i on of  r emedy.  

¶26 Nei t her  t he Cont i nui ng Guar ant y nor  t he Boxed Beef  

cont r act  empl oys any met hod set  out  i n Wi s.  St at .  § 402. 316 f or  

excl udi ng i mpl i ed war r ant i es of  mer chant abi l i t y  and f i t ness.   

Nei t her  cont r act  ment i ons i mpl i ed war r ant i es of  mer chant abi l i t y  

or  f i t ness.    
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¶27 The l anguage of  t he Cont i nui ng Guar ant y i s  c l ear  and 

unambi guous.   No excl usi on of  i mpl i ed war r ant i es i s ment i oned;  

t her ef or e,  we wi l l  cr eat e none.   Col umbi a Pr opane,  L. P.  v.  Wi s.  

Gas Co. ,  2003 WI  38,  ¶12,  261 Wi s.  2d 70,  661 N. W. 2d 766 

( expl ai ni ng t hat  when a cont r act  i s  expr essed i n pl ai n l anguage,  

we wi l l  not  r ewr i t e t he agr eement  t hat  t he par t i es made) .    

¶28 Excel  al so cont ends t hat  a pr ovi s i on i n t he Cont i nui ng 

Guar ant y i s i nt ended t o bar  r ecover y of  i nci dent al  and 

consequent i al  damages,  no mat t er  under  whi ch cont r act  a br each 

has occur r ed.   Thi s ar gument  r equi r es us t o exami ne Wi s.  St at .  

§ 402. 719,  t o whi ch Wi s.  St at .  § 402. 316( 4)  r ef er s,  wi t h r egar d 

t o l i mi t at i on of  r emedi es f or  br each of  t he i mpl i ed war r ant i es.   

Wi sconsi n St at .  § 402. 719 pr ovi des i n r el evant  par t :  

( 3)  Consequent i al  damages may be l i mi t ed or  
excl uded unl ess t he l i mi t at i on or  excl usi on i s 
unconsci onabl e.  Li mi t at i on of  consequent i al  damages 
f or  i nj ur y t o t he per son i n t he case of  consumer  goods 
i s pr i ma f aci e unconsci onabl e but  l i mi t at i on of  
damages wher e t he l oss i s commer ci al  i s  not .  

¶29 Pr i or  cases have const r ued Wi s.  St at .  § 402. 719( 3) ,  

par si ng whet her  an expr essed l i mi t at i on of  consequent i al  damages 

was unconsci onabl e.   See Sunnysl ope Gr adi ng,  I nc.  v.  Mi l l er ,  

Br adf or d & Ri sber g,  I nc. ,  148 Wi s.  2d 910,  437 N. W. 2d 213 

( 1989) ;  Tr i nkl e v.  Schumacher  Co. ,  100 Wi s.  2d 13,  301 N. W. 2d 

255 ( Ct .  App.  1980) .   However ,  t hose cases f i nd no appl i cat i on 

her e because t hey di d not  addr ess c l ai ms f or  i mpl i ed war r ant i es 

of  mer chant abi l i t y  or  f i t ness,  and f ur t her ,  Excel  i ncl uded no 

l anguage t o l i mi t  damages f or  t he br each of  t hose i mpl i ed 

war r ant i es.    
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¶30 I n addi t i on,  Excel ' s r el i ance on t he st at ement  i n t he 

Cont i nui ng Guar ant y t hat  " Thi s Guar ant y shal l  not  r ender  Sel l er  

l i abl e f or  any i nci dent al  or  consequent i al  damages of  what soever  

nat ur e"  i s mi spl aced because t he st at ement  cut s agai nst  Excel ' s 

posi t i on bef or e us.   The wor ds,  " Thi s Guar ant y, "  f ocus t he 

l i mi t at i on of  damages on t hose damages t hat  may f l ow f r om a 

br each of  t he expr ess war r ant i es set  out  i n " Thi s Guar ant y, "  

i . e. ,  t he Cont i nui ng Guar ant y.   They say not hi ng about  damages 

t hat  may r esul t  f r om t he br each of  an i mpl i ed war r ant y under  t he 

Boxed Beef  cont r act .    

¶31 Ther ef or e,  al t hough t he t wo pr i nci pl es——excl usi on or  

modi f i cat i on of  i mpl i ed war r ant i es and l i mi t at i on of  r emedi es——

have di f f er ent  ef f ect s on cont r act s,  any di f f er ence i n 

appl i cat i on of  t hese pr i nci pl es does not  hel p Excel  her e because 

t he l anguage of  t he Cont i nui ng Guar ant y does not  ext end beyond 

t he war r ant i es gi ven i n t he Guar ant y i t sel f .   Ther ef or e,  even 

i f ,  ar guendo,  we wer e t o const r ue t he pr ovi s i on l i mi t i ng 

consequent i al  damages as a l i mi t at i on of  r emedi es,  t he pr ovi s i on 

of  t he Guar ant y appl i es excl usi vel y t o t he Cont i nui ng Guar ant y.   

Consequent l y,  t he war r ant i es i mpl i ed under  t he Boxed Beef  
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cont r act ,  and t he r emedi es avai l abl e f or  br each t her eof ,  ar e 

unaf f ect ed by t he Cont i nui ng Guar ant y. 12 

¶32 We,  t her ef or e,  concl ude t hat  t he l anguage used i n t he 

Cont i nui ng Guar ant y had t he pr eci se ef f ect  of  bar r i ng Si zzl er ' s 

r ecover y of  i nci dent al  and consequent i al  damages f or  br each of  

t hose expr ess war r ant i es cont ai ned i n t he Guar ant y;  however ,  t he 

Cont i nui ng Guar ant y ' s l i mi t at i on of  r emedi es s i mpl y cannot  be 

const r ued t o ext end t o t he Boxed Beef  cont r act . 13  We wi l l  not  

depar t  f r om t he l anguage of  t he cont r act ,  nor  r ead l anguage i nt o 

a cont r act ,  when t he l anguage t hat  t he par t i es empl oyed pl ai nl y 

                                                 
12 Excel  r el i es heavi l y on Wyat t  I ndust r i es,  I nc.  v.  

Publ i cker  I ndust r i es,  I nc. ,  420 F. 2d 454 ( 5t h Ci r .  1969) ,  t o 
suppor t  i t s  ar gument  t hat  t he Cont i nui ng Guar ant y ' s l anguage 
need not  expl i c i t l y  r ef er  t o i mpl i ed war r ant i es t o l i mi t  t he 
r emedi es f or  br each of  such war r ant i es.   I d.  at  456–57.   We do 
not  quest i on t he under l y i ng pr oposi t i on t hat  par t i es may al t er  
t he r emedi es avai l abl e under  t hei r  cont r act s.   See Wi s.  St at .  
§ 402. 719( 1) ( a) .   However ,  t he cont r act  at  i ssue i n Wyat t  st at ed 
t hat  t he mer chandi se was t o be shi pped " as i s"  and t hat ,  i n any 
event ,  t he sel l er ' s l i abi l i t y  was not  t o exceed $25, 000.   See 
Wyat t ,  420 F. 2d at  456.   Ther ef or e,  t he cont r act  i n Wyat t  used 
UCC- appr oved l anguage t o di scl ai m i mpl i ed war r ant i es and 
expl i c i t l y  l i mi t ed t he r emedi es avai l abl e " f or  any damage cl ai ms 
or  r epai r  cost s  occur r i ng i n connect i on wi t h"  t he mer chandi se.   
See i d.   By cont r ast ,  t he l anguage of  t he Cont i nui ng Guar ant y 
does not  st at e t hat  Excel ' s meat  was t o be shi pped " as i s, "  nor  
di d t he t er ms of  t he Cont i nui ng Guar ant y suggest  t hat  t he 
Cont i nui ng Guar ant y woul d appl y t o ot her  aspect s of  t he par t i es '  
agr eement s,  such as t he Boxed Beef  cont r act .   Accor di ngl y,  Wyat t  
i s  i nappl i cabl e.  

13 Because we concl ude t hat  t he Cont i nui ng Guar ant y nei t her  
di scl ai med i mpl i ed war r ant i es under  t he Boxed Beef  cont r act  nor  
l i mi t ed r emedi es f or  br each of  any war r ant i es under  t he Boxed 
Beef  cont r act ,  we do not  r each Si zzl er ' s count er ar gument s t hat  
such a l i mi t ed r emedy as r epl acement  val ue woul d have f ai l ed of  
i t s  essent i al  pur pose or  t hat  Si zzl er  woul d have been l ef t  
wi t hout  a mi ni mum quant um of  r emedi es.  
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st at es t hei r  i nt ent i ons.   See Dykst r a v.  Ar t hur  G.  McKee & Co. ,  

92 Wi s.  2d 17,  38,  284 N. W. 2d 692 ( Ct .  App.  1979) .   Ther ef or e,  

we agr ee wi t h t he r easoni ng and concl usi on of  t he cour t  of  

appeal s.   The Cont i nui ng Guar ant y l acks t he r equi s i t e 

speci f i c i t y t o excl ude or  modi f y  t he i mpl i ed war r ant i es of  Wi s.  

St at .  ch.  402 i n t he Boxed Beef  cont r act .    

C.   I ndemni f i cat i on,  Cont r i but i on and Subr ogat i on 

¶33 Thr ee of  t he c l ai ms pr esent ed i nvol ve t he appl i cat i on 

of  equi t abl e or  cont r act ual  i ndemni f i cat i on,  as wel l  as 

consi der at i on of  cont r i but i on and subr ogat i on pr i nci pl es.    

¶34 I ndemni f i cat i on can ar i se by cont r act  or  i t  can be 

based on equi t abl e pr i nci pl es.   Gr eenl ee v.  Rai nbow 

Auct i on/ Real t y Co. ,  I nc. ,  218 Wi s.  2d 745,  754 n. 4,  582 N. W. 2d 

93 ( Ct .  App.  1998) .   Cont r act ual  i ndemni f i cat i on assi gns t he 

r i sk f or  a pot ent i al  l oss as par t  of  t he bar gai n of  t he par t i es.   

See Demi nsky v.  Ar l i ngt on Pl ast i cs Mach. ,  2003 WI  15,  ¶22,  259 

Wi s.  2d 587,  657 N. W. 2d 411.   Equi t abl e i ndemni f i cat i on seeks t o 

shi f t  t he bur den of  payment  t o t he par t y who,  i n equi t y,  shoul d 

pay.   See 1 Dan B.  Dobbs,  Dobbs Law of  Remedi es:   Damages,  

Equi t y,  Rest i t ut i on § 4. 3( 4)  ( 2d ed.  1993) ;  63B Am.  Jur .  2d,  

Pr oduct s Li abi l i t y  § 1879 ( 2012) .   Equi t abl e i ndemni f i cat i on 

" shi f t s t he ent i r e l oss f r om one per son who has been compel l ed 

t o pay i t  t o anot her  who,  on t he basi s of  equi t abl e pr i nci pl es,  

shoul d bear  t he l oss. "   Swani gan v.  St at e Far m I ns.  Co. ,  99 

Wi s.  2d 179,  196,  299 N. W. 2d 234 ( 1980) .    

¶35 No shar ed l i abi l i t y  f or  t he debt  i s r equi r ed t o 

suppor t  i ndemni f i cat i on.   See i d. ;  Per ki ns v.  Wor zal a,  31 



No.  2009AP1212 & 2010AP491   

 

19 
 

Wi s.  2d 634,  637,  143 N. W. 2d 516 ( 1966) .   Cont r i but i on,  on t he 

ot her  hand,  r equi r es t he di schar ge of  a common l i abi l i t y ,  and 

" di st r i but es t he l oss by r equi r i ng each per son t o pay hi s 

pr opor t i onat e shar e of  t he damages on a compar at i ve f aul t  

basi s. "   Swani gan,  99 Wi s.  2d at  196.   The r i ght  t o r ecei ve 

ei t her  i ndemni f i cat i on or  cont r i but i on r equi r es a par t y seeki ng 

payment  t o pr ove i t  has made a payment ,  par t  or  al l  of  whi ch t he 

par t y seeks t o r ecover .   See St at e Far m Mut .  Aut o.  I ns.  Co.  v.  

Cont ' l  Cas.  Co. ,  264 Wi s.  493,  497,  59 N. W. 2d 425 ( 1953)  

( hol di ng t hat  t he r i ght  of  cont r i but i on " r i pens i nt o a cause of  

act i on upon payment  by r eason of  a j udgment ,  or  pur suant  t o a 

r easonabl e set t l ement  made wi t h t he i nj ur ed" ) ;  Br own v.  

LaChance,  165 Wi s.  2d 52,  64,  477 N. W. 2d 296 ( Ct .  App.  1991)  

( r ecogni z i ng t hat  one el ement  of  t he r i ght  t o i ndemni f i cat i on i s 

payment  by t he par t y seeki ng t he r emedy) .  

¶36 Cont r i but i on c l ai ms r i pen when mor e t han one par t y i s 

r esponsi bl e f or  t he l oss a t hi r d par t y has sust ai ned and one of  

t hose r esponsi bl e has pai d mor e t han t hat  par t y ' s shar e.   See 

Day v.  Al l st at e I ndemn.  Co. ,  2011 WI  24,  ¶44,  332 Wi s.  2d 571,  

798 N. W. 2d 199.   Cont r i but i on per mi t s t he l oss t o be al l ocat ed 

among t he r esponsi bl e par t i es based on each par t y ' s 

pr opor t i onat e r esponsi bi l i t y  f or  t he l oss.   See i d.    

¶37 Subr ogat i on i s aki n t o i ndemni f i cat i on i n t hat  i t  

seeks t o r ecoup t he t ot al  payment  t hat  t he par t y seeki ng 

subr ogat i on has made.   St ef f ens,  335 Wi s.  2d 514,  ¶36.   

Subr ogat i on r i ght s may ar i se i n t hr ee ways:  
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( 1)  cont r act ual  subr ogat i on,  Mi l l er s Nat i onal  
I nsur ance Co.  v.  Ci t y of  Mi l waukee,  184 Wi s.  2d 155,  
167,  516 N. W. 2d 376 ( 1994) ;  ( 2)  st at ut or y subr ogat i on,  
El l swor t h v.  Schel br ock,  2000 WI  63,  ¶19,  235 Wi s.  2d 
678,  611 N. W. 2d 764;  and ( 3)  equi t abl e subr ogat i on,  
Ber na- Mor k v.  Jones,  174 Wi s.  2d 645,  652- 53,  498 
N. W. 2d 221 ( 1993) .   

I d. ,  ¶37.    

¶38 Her e,  E&B seeks t o exer ci se Feder al  I nsur ance' s r i ght  

t o subr ogat i on f or  t he $1 mi l l i on payment  Feder al  I nsur ance made 

on E&B' s behal f .   I n so doi ng,  E&B i s at t empt i ng t o exer ci se i t s 

cont r act ual  r i ght s under  t he Hol d Har ml ess Agr eement  as t hough 

i t  had made t he payment  t hat  Feder al  I nsur ance made.   Keepi ng i n 

mi nd t he pr i nci pl es of  l aw expl ai ned above,  we move t o t hr ee of  

t he c l ai ms pr esent ed f or  our  r evi ew.  

1.   Si zzl er ' s c l ai m f or  equi t abl e i ndemni f i cat i on 

¶39 Si zzl er  seeks equi t abl e i ndemni f i cat i on f r om Excel  f or  

i t s  pr e- set t l ement  payment  of  $1. 5 mi l l i on t o t he Kr i ef al l  

f ami l y.   Si zzl er  made t hi s payment  under  an agr eement  ent i t l ed 

an " Advance Par t i al  Payment  Pur suant  t o Sec.  885. 285 Wi s.  

St at s. "   Appr oxi mat el y $1 mi l l i on of  t hi s payment  was f unded by 

Si zzl er ' s i nsur er ,  Secur a,  who has r et ai ned i t s cont r act ual  

r i ght s of  subr ogat i on as t o payment s made on Si zzl er ' s behal f .   

The advance par t i al  payment  of  $1. 5 mi l l i on was i ncl uded i n t he 

f i gur e t hat  Si zzl er  ur ged t he j ur y t o awar d as out - of - pocket  

expenses;  however ,  t he j ur y decl i ned t o do so.   I nst ead,  t he 

j ur y awar ded $311, 000,  whi ch was t he r emai nder  af t er  subt r act i ng 

$1. 5 mi l l i on f r om appr oxi mat el y $1. 8 mi l l i on t hat  Si zzl er  sought  

as i t s t ot al  out - of - pocket  expenses.   Af t er  t he j ur y ' s ver di ct ,  



No.  2009AP1212 & 2010AP491   

 

21 
 

Si zzl er  br ought  a post - ver di ct  mot i on t o r ecover  t he $1. 5 

mi l l i on under  a t heor y of  equi t abl e i ndemni f i cat i on.  

¶40 The ci r cui t  cour t  concl uded t hat ,  " t he l aw does not  

al l ow f or  [ Si zzl er ' s]  r ecover y of  t he $1. 5 mi l l i on as equi t abl e 

i ndemni t y. "   However ,  t he cour t  of  appeal s r ever sed t he ci r cui t  

cour t ' s  deni al  of  equi t abl e r el i ef ,  r easoni ng t hat  Si zzl er ' s 

payment  t o t he Kr i ef al l s was suf f i c i ent l y i nvol unt ar y t o sat i sf y  

t he r equi r ement  t hat  a par t y seeki ng equi t abl e i ndemni f i cat i on 

must  not  have vol unt ar i l y  pai d t he sum t hat  i t  now seeks t o 

r ecover .   See Kr i ef al l  I I ,  335 Wi s.  2d 151,  ¶81.   We agr ee wi t h 

t he concl usi on of  t he cour t  of  appeal s.    

¶41 Equi t abl e i ndemni t y i s possi bl e when one par t y i s 

exposed t o l i abi l i t y  f or  t he wr ongf ul  act s of  anot her .   I n or der  

t o be el i gi bl e f or  equi t abl e i ndemni f i cat i on f or  t he $1. 5 

mi l l i on payment  Si zzl er  pai d t o t he Kr i ef al l  f ami l y,  Si zzl er  

must  show t hat  i t  " i n whol e or  i n par t ,  has di schar ged a dut y 

whi ch i s owed by [ Si zzl er ]  but  whi ch as bet ween [ Si zzl er ]  and 

anot her  shoul d have been di schar ged by t he ot her . "   Kj el l sen v.  

St onecr est ,  I nc. ,  47 Wi s.  2d 8,  11–12,  176 N. W. 2d 321 ( 1970) .   

The di schar ge- of - a- dut y r equi r ement  ensur es t hat  a par t y who 

vol unt ar i l y  pays t he obl i gat i on of  anot her  wi l l  not  be equi t abl y 

i ndemni f i ed.   See Mi l waukee Mut .  I ns.  Co.  v.  Pr i ewe,  118 Wi s.  2d 

318,  322- 23,  348 N. W. 2d 585 ( Ct .  App.  1984) .   

¶42 Pot ent i al  l i abi l i t y  wi l l  def eat  t he concl usi on t hat  a 

payment  was vol unt ar y.   Kennedy- I ngal l s Cor p.  v.  Mei ssner ,  5 

Wi s.  2d 100,  106- 07,  92 N. W. 2d 247 ( 1958) .   I n Kennedy- I ngal l s,  

we consi der ed a subr ogat i on c l ai m i n c i r cumst ances si mi l ar  t o 
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t hose f or  whi ch Si zzl er  seeks i ndemni f i cat i on.   We hel d t hat  an 

al l eged j oi nt  t or t f easor ' s payment  t o a pl ai nt i f f  as par t  of  a 

set t l ement  was not  vol unt ar y.   I d.   We so hel d because pr i or  t o 

t he adj udi cat i on of  f aul t ,  a payor ' s act i ons ar e col or ed by t he 

pot ent i al  f or  l i abi l i t y .   See i d.   I n Kennedy- I ngal l s,  we 

expl ai ned t hat  " one who pays t he l i abi l i t y  of  anot her  i n 

r esponse t o t he t hr eat  of  c i v i l  sui t  i s  not  a vol unt eer  i f  t he 

payor  act ed t o avoi d t r oubl e and expense. "   I d.  ( c i t i ng 

Rest at ement  ( Fi r st )  of  Rest i t ut i on § 71( 2)  ( 1937) ) ;  see al so 

Voge v.  Ander son,  181 Wi s.  2d 726,  731,  512 N. W. 2d 749 ( 1994) ;  

Per ki ns,  31 Wi s.  2d at  637- 38.  

¶43 Fur t her mor e,  al t hough a cont r act ual  obl i gat i on may 

demonst r at e a l ack of  vol unt ar i ness,  a par t y seeki ng equi t abl e 

i ndemni f i cat i on need not  show a cont r act ual  r el at i onshi p wi t h 

t he par t y f r om whom equi t abl e i ndemni f i cat i on i s sought .   See 

Kj el l sen,  47 Wi s.  2d at  11- 12.   Rat her ,  a par t y seeki ng 

i ndemni f i cat i on must  show t hat  t he obl i gat i on t o pay shoul d be 

shi f t ed t o one who i n equi t y shoul d bear  t he l oss.   See i d. ;  

Swani gan,  99 Wi s.  2d at  196.   Her e,  t he c i r cumst ance t hat  gave 

r i se t o Si zzl er ' s c l ai m of  equi t abl e i ndemni f i cat i on f r om Excel  

was Si zzl er ' s exposur e t o l i abi l i t y  f or  Excel ' s del i ver y of  

cont ami nat ed meat ,  an act  t hat  Si zzl er  di d not  j oi n.   See 

Kj el l sen,  47 Wi s.  2d at  11–12.    

¶44 Based on t he ci r cumst ance her ei n pr esent ed and 

cont r ol l i ng l egal  pr i nci pl es,  we concl ude t hat  Si zzl er ' s 

payment s t o t he Kr i ef al l s wer e not  made vol unt ar i l y .   Fi r st ,  at  

t he t i me of  t he payment s,  Si zzl er  was a named def endant  i n t he 
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Kr i ef al l s '  l awsui t ,  whi ch al l eged t hat  t he pl ai nt i f f s had 

suf f er ed subst ant i al  i nj ur i es at  a Si zzl er  r est aur ant .   Second,  

no appor t i onment  of  f aul t  had yet  been made,  and at  t he t i me of  

Si zzl er ' s payment ,  Excel  deni ed any l i abi l i t y  f or  t he E.  col i  

cont ami nat i on.   Ther ef or e,  t he spect er  of  pot ent i al  l i abi l i t y  

hung heavy over  Si zzl er  at  t he t i me of  i t s  payment  t o t he 

Kr i ef al l  f ami l y.  

¶45 Mor eover ,  t he j ur y ' s al l ocat i on of  f aul t  demonst r at es 

t hat  t he consi der at i ons necessar y t o i nvoke equi t abl e 

i ndemni f i cat i on ar e pr esent .   As bet ween Excel  and Si zzl er ,  who 

was f ound not  l i abl e,  Si zzl er ' s payment ,  i f  unr ei mbur sed,  woul d 

benef i t  t he t or t f easor ,  Excel .   See Br own,  165 Wi s.  2d at  64–65.   

Si zzl er  made a payment  i n cont empl at i on of  pot ent i al  l i abi l i t y  

f or  i nj ur i es,  f or  whi ch Si zzl er  was l at er  det er mi ned t o have no 

r esponsi bi l i t y .   We agr ee wi t h t he cour t  of  appeal s t hat  t he 

c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  

f ai l ed t o appl y t he r el evant  pr i nci pl es of  l aw t o Si zzl er ' s 

c l ai m f or  equi t abl e i ndemni f i cat i on.  

¶46 We f ur t her  concl ude t hat ,  as bet ween Excel  and 

Si zzl er ,  no per suasi ve ar gument  has been made t hat  Si zzl er  

shoul d be equi t abl y i ndemni f i ed f or  onl y 80 per cent  of  t he 

payment  i t  made t o t he Kr i ef al l  f ami l y,  as Excel  ur ges.   Excel  

ar gues t hat  because i t  was det er mi ned t o be onl y 80 per cent  

l i abl e,  i t  shoul d not  be r equi r ed t o pay Si zzl er  f or  t he f ul l  

amount ,  suggest i ng t hat  Si zzl er ' s c l ai m f or  i ndemni f i cat i on 

shoul d be par t i al l y  sat i sf i ed by E&B.    
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¶47 However ,  Excel ' s ar gument  i gnor es t he pur pose of  

equi t abl e i ndemni f i cat i on,  whi ch i s t o shi f t  t he ent i r e 

obl i gat i on t o pay f r om one who has pai d t o anot her  who,  i n 

equi t y,  shoul d be hel d l i abl e.   See Kj el l sen,  47 Wi s.  2d at  11–

12.   We of f er  no opi ni on about  Excel ' s seeki ng equi t abl e r el i ef  

f r om E&B.   That  quest i on i s not  bef or e us.   However ,  as bet ween 

Excel  and Si zzl er ,  equi t y ent i t l es Si zzl er  t o shi f t  t he ent i r e 

bur den of  i t s  payment  t o t he Kr i ef al l s t o Excel .  

2.   E&B' s cont r act ual  i ndemni f i cat i on c l ai m 

¶48 I n r esponse t o t he 138 i ndi v i dual ,  non- Kr i ef al l  

pl ai nt i f f s '  c l ai ms r ai sed agai nst  E&B and ot her s,  E&B at t empt ed 

t o t ender  i t s def ense t o Excel  mul t i pl e t i mes under  t he par t i es '  

Hol d Har ml ess Agr eement . 14  The Hol d Har ml ess Agr eement  pr ovi des 

i n r el evant  par t :  

[ Excel ]  agr ees t o def end,  i ndemni f y and hol d har ml ess 
Buyer  and i t s .  .  .  cust omer s ( i ndi v i dual l y,  an 
" I ndemni t ee" )  f r om al l  act i ons,  sui t s,  c l ai ms and 
pr oceedi ngs ( " Cl ai ms" ) ,  and any j udgment s,  damages,  
f i nes,  cost s and expenses ( i ncl udi ng r easonabl e 
at t or neys'  f ees)  r esul t i ng t her ef r om:  

.  .  .  .  

 ( i i )  br ought  or  commenced by any per son or  ent i t y 
agai nst  any I ndemni t ee f or  t he r ecover y of  damages f or  
t he i nj ur y,  i l l ness and/ or  deat h of  any per son or  
damage t o pr oper t y ar i s i ng out  of  or  al l eged t o have 
ar i sen out  of  ( a)  t he del i ver y,  sal e,  r esal e,  
l abel i ng,  use or  consumpt i on of  any Pr oduct ,  or  ( b)  

                                                 
14 The Hol d Har ml ess Agr eement  i s bet ween Sysco Cor por at i on 

( who i s t er med t he Buyer )  and Excel ,  but  t he agr eement  al so 
encompasses Sysco' s cust omer s.   Ther e i s no di sput e t hat  E&B i s 
Sysco' s cust omer  and,  t her ef or e,  i s  an i ndemni t ee under  t he 
agr eement .    
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t he negl i gent  act s or  omi ssi ons of  [ Excel ] ;  pr ovi ded,  
however ,  t hat  [ Excel ' s]  i ndemni f i cat i on obl i gat i ons 
her eunder  shal l  not  appl y t o t he ext ent  t hat  Cl ai ms 
ar e caused by t he negl i gent  act s or  omi ssi ons of  Buyer  
or  any ot her  t hi r d par t y.  

 I ndemni t ee shal l  not i f y [ Excel ]  pr ompt l y of  t he 
ser vi ce of  pr ocess or  t he r ecei pt  of  act ual  not i ce of  
any Cl ai m.  

¶49 Excel  r epeat edl y r ef used t o accept  E&B' s t ender s of  

t he c l ai ms made agai nst  E&B.   I nst ead,  Excel  deni ed any 

l i abi l i t y  f or  t he E.  col i  cont ami nat ed meat  i t  sol d.   Faci ng 

cl ai ms of  mor e t han $10 mi l l i on f or  t he non- Kr i ef al l  pl ai nt i f f s,  

E&B sought  t o set t l e wi t h t hose cl ai mant s.  

¶50 By mi d- 2001,  Feder al  I nsur ance,  one of  E&B' s i nsur er s,  

accept ed E&B' s t ender ,  and Feder al  I nsur ance and E&B met  wi t h 

r epr esent at i ves f r om Secur a,  anot her  of  E&B' s i nsur er s,  t o 

di scuss set t l ement  of  t he non- Kr i ef al l  c l ai ms.   The Feder al  

I nsur ance pol i cy  cover i ng E&B i ncl uded a c l ause gr ant i ng Feder al  

I nsur ance a r i ght  of  subr ogat i on t o any r i ght s of  r ecover y t hat  

E&B may have.   That  c l ause pr ovi ded:  

 I f  t he i nsur ed has r i ght s t o r ecover  al l  or  par t  
of  any payment  we have made under  t hi s i nsur ance,  
t hose r i ght s ar e t r ansf er r ed t o us.   The i nsur ed must  
do not hi ng af t er  l oss t o i mpai r  t hem.   At  our  r equest ,  
t he i nsur ed wi l l  br i ng sui t  or  t r ansf er  t hose r i ght s 
t o us and hel p us enf or ce t hem.  

¶51 I n r egar d t o set t l ement  wi t h t he non- Kr i ef al l  

pl ai nt i f f s,  E&B,  wi t h i t s i nsur er s Feder al  I nsur ance and Secur a,  

ent er ed i nt o Pi er r i nger  r el eases wi t h t he 138 non- Kr i ef al l  

pl ai nt i f f s f or  appr oxi mat el y $3. 5 mi l l i on.   Feder al  I nsur ance 

pr ovi ded $1 mi l l i on t owar d t he set t l ement  of  t he non- Kr i ef al l  

c l ai ms,  and Secur a pr ovi ded $2. 5 mi l l i on.    
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¶52 Excel  c l ai ms t hat  t he use of  Pi er r i nger  r el eases 

pr ecl udes E&B' s c l ai ms f or  i ndemni f i cat i on,  based on t he t heor y 

t hat  t he r el eases adj udi cat ed E&B' s i ndi v i dual  l i abi l i t y  as t o 

t he non- Kr i ef al l  pl ai nt i f f s,  and t hat  t he Hol d Har ml ess 

Agr eement  pr event s E&B f r om obt ai ni ng i ndemni f i cat i on f or  E&B' s  

own negl i gent  act s.   The cour t  of  appeal s and t he ci r cui t  cour t  

concl uded t hat  t he t wo obl i gat i ons——t hose t hat  E&B assumed under  

t he Pi er r i nger  r el eases and t hose t hat  Excel  cont r act ed f or  i n 

t he Hol d Har ml ess Agr eement ——ar e ent i r el y separ at e obl i gat i ons,  

one ar i s i ng i n t or t  and t he ot her  i n cont r act .   Ther ef or e,  E&B 

di d not  sur r ender  i t s r i ght s under  t he Hol d Har ml ess Agr eement  

when i t  ent er ed i nt o t he Pi er r i nger  r el eases.   We agr ee.  

¶53 I n suppor t  of  i t s  posi t i on,  Excel  ur ges us t o appl y 

t he r at i onal e of  Uni gar d I ns.  Co.  v.  I ns.  Co.  of  N.  Am. ,  184 

Wi s.  2d 78,  516 N. W. 2d 762 ( Ct .  App.  1994) ,  i n whi ch t he cour t  

of  appeal s hel d t hat  af t er  ent er i ng i nt o a Pi er r i nger  r el ease,  a 

j oi nt  t or t f easor  was bar r ed f r om seeki ng cont r i but i on f r om 

anot her  t or t f easor .   I d.  at  85–87.   The cour t  di st i ngui shed t he 

Pi er r i nger - t ype r el ease f r om gener al  r el eases and covenant s not  

t o sue,  not i ng t hat  t he l at t er  t wo mechani sms pr eser ve a 

set t l i ng j oi nt  t or t f easor ' s r i ght  t o r ecover  f r om i t s co-

t or t f easor s,  wher eas t he hal l mar k of  t he Pi er r i nger  r el ease i s  

i t s f i nal  det er mi nat i on of  t he r el eased par t y ' s t or t  l i abi l i t i es  

as t o bot h t he pl ai nt i f f  and any ot her  co- t or t f easor s.   I d.    

¶54 I n cont r ast ,  E&B r el i es on Eden St one Co. ,  I nc.  v.  

Oakf i el d St one Co. ,  I nc. ,  166 Wi s.  2d 105,  479 N. W. 2d 557 ( Ct .  

App.  1991) ,  t o suppor t  i t s  ar gument  t hat  t he pr i nci pl es of  
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Pi er r i nger  ar e s i mpl y i nappl i cabl e her e because Excel  and E&B 

had a separ at e cont r act ual  r el at i onshi p.   I n Eden St one,  t he 

cour t  of  appeal s  di st i ngui shed bet ween obl i gat i ons ar i s i ng under  

cont r act  and t hose t hat  ar i se under  t or t  l aw.   See i d.  at  119-

20.   The cour t  st at ed t hat  Eden St one' s r el ease of  i t s  cont r act  

c l ai ms agai nst  one par t y,  t he Schr auf nagel s,  usi ng Pi er r i nger -

t ype l anguage,  di d not  bar  Eden St one' s subsequent  t or t  c l ai ms 

agai nst  anot her  par t y,  Oakf i el d St one.   See i d.   I n so 

concl udi ng,  t he Eden St one deci s i on not ed t hat  " Pi er r i nger  l aw 

has never  ext ended or  r ecogni zed t he use of  such r el eases wher e 

one def endant  i s sued i n cont r act  and anot her  i n t or t . "   I d.  at  

120.  

¶55 Al t hough we agr ee wi t h Eden St one' s di st i nct i on 

bet ween t or t  and cont r act  obl i gat i ons,  nei t her  Eden St one nor  

Uni gar d i s di r ect l y on poi nt .   I n Eden St one,  t he cour t  r el i ed 

on t he cont r act ual  nat ur e of  t he r el eased cl ai ms,  and concl uded 

t her ef or e,  t hat  t he pr i nci pl es of  Pi er r i nger  wer e i nappl i cabl e 

i n t he subsequent  t or t  act i on.   I d.  at  119–20.   Her e,  however ,  

t he s i t uat i on i s  t he r ever se of  t hat  pr esent ed i n Eden St one,  i n 

t hat  E&B used Pi er r i nger  r el eases t o set t l e t r adi t i onal  t or t  

c l ai ms wi t h t he non- Kr i ef al l  pl ai nt i f f s and now seeks t o r ecover  

f r om Excel  under  E&B and Excel ' s i ndependent  cont r act ual  

agr eement .    

¶56 Uni gar d al so f ai l s  t o pr ovi de an answer  because 

Uni gar d di d not  i nvol ve a separ at e,  cont r act ual  r el at i onshi p 

bet ween t he j oi nt  t or t f easor s;  t he onl y obl i gat i ons at  i ssue 

wer e t he par t i es '  r espect i ve shar es of  t or t  l i abi l i t y  t o t he 
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pl ai nt i f f .   See Uni gar d,  184 Wi s.  2d at  81–82.   I n t he case 

bef or e us,  t her e was a pr eexi st i ng cont r act ual  r el at i onshi p 

bet ween Excel  and E&B,  t he Hol d Har ml ess Agr eement ,  and i t  i s  

t he i ndemni f i cat i on obl i gat i ons under  t hat  agr eement  t hat  ar e at  

i ssue her e.  

¶57 Our  deci s i on t ur ns i n par t  on t he nat ur e of  t he r el i ef  

E&B seeks.   Excel  ar gues t hat  E&B' s c l ai m i s based on 

cont r i but i on,  but  t hat  E&B wai ved any r i ght  t o cont r i but i on by 

ent er i ng i nt o t he Pi er r i nger  r el eases.   E&B di sagr ees and 

f ocuses on t he separ at e cont r act ual  r i ght s of  def ense and 

i ndemni f i cat i on under  t he Hol d Har ml ess Agr eement .   E&B asser t s 

t hat  i t s  cont r act ual  r i ght s wer e not  r el i nqui shed by t he 

Pi er r i nger  r el eases.    

¶58 Cont r i but i on i nvol ves appor t i onment  of  l i abi l i t y  wher e 

t wo or  mor e par t i es shar e l i abi l i t y  f or  t he same i nj ur y.   See 

Swani gan,  99 Wi s.  2d at  196.   However ,  E&B' s c l ai m her e i s not  

based on cont r i but i on or  a shar ed l i abi l i t y ,  but  r at her  on 

Excel ' s br each of  t he Hol d Har ml ess Agr eement ,  by whi ch Excel  

pr omi sed t o def end and i ndemni f y E&B agai nst  c l ai ms such as 

t hose asser t ed by t he non- Kr i ef al l  pl ai nt i f f s.   The onl y 

l i mi t at i on on Excel ' s obl i gat i on under  t he Hol d Har ml ess 

Agr eement  i n r egar d t o i ndemni f i cat i on i s " t he ext ent "  t o whi ch 

t he cl ai ms asser t ed agai nst  E&B wer e caused by t he " negl i gent  

act s or  omi ssi ons"  of  E&B.   I n addi t i on,  t her e i s no st at ed 

l i mi t  on Excel ' s dut y t o def end E&B under  t he Hol d Har ml ess 

Agr eement .    
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¶59 When di scussi ng an al l eged br each of  t he dut y t o 

def end under  an i ndemni f i cat i on agr eement ,  we have not ed t hat  an 

i ndemni t or ' s dut y t o def end does not  depend on t he mer i t s of  t he 

c l ai m asser t ed.   El l i ot t  v.  Donahue,  169 Wi s.  2d 310,  321,  485 

N. W. 2d 403 ( 1992) .   I nst ead,  t he dut y t o def end ar i ses when 

pot ent i al  l i abi l i t y  i s  asser t ed agai nst  t he i ndemni t ee.   Bar r ons 

v.  J. H.  Fi ndor f f  & Sons,  I nc. ,  89 Wi s.  2d 444,  455,  278 N. W. 2d 

827 ( 1979) .   I ndemni t or s who deny t hei r  r esponsi bi l i t y  af t er  

t ender  of  a pot ent i al  sui t  or  l i abi l i t y  " cannot  subsequent l y be 

al l owed t o t ur n ar ound and evade t he consequences whi ch t hei r  

own conduct  and negl i gence have super i nduced. "   Demi nsky,  259 

Wi s.  2d 587,  ¶40 ( quot i ng I l l .  Cent .  R. R.  Co.  v.  Bl aha,  3 

Wi s.  2d 638,  644,  89 N. W. 2d 197 ( 1958) )  ( i nt er nal  quot at i on 

mar ks omi t t ed) .    

¶60 Excel ' s conduct  showed t hat  i t  i gnor ed i t s  dut y t o 

def end,  as wel l  as i t s dut y t o i ndemni f y under  t he Hol d Har ml ess 

Agr eement .   The Hol d Har ml ess Agr eement  expl i c i t l y  st at es t hat  

Excel  pr omi sed t o def end E&B " f r om al l  act i ons,  sui t s,  c l ai ms 

and pr oceedi ngs. "   Accor di ngl y,  r egar dl ess of  E&B' s ul t i mat e 

l i abi l i t y ,  Excel  was obl i gat ed t o honor  i t s dut y t o def end upon 

E&B' s t ender  of  a c l ai m agai nst  i t  f or  act s or  omi ssi ons t hat  

wer e ar guabl y wi t hi n t he pur vi ew of  t he Hol d Har ml ess Agr eement .    

¶61 E&B t ender ed i t s def ense of  t he c l ai ms ar i s i ng f r om 

t he E.  col i  cont ami nat ed meat  t o Excel  numer ous t i mes,  begi nni ng 

as ear l y as August  14,  2000,  j ust  weeks af t er  t he i l l nesses 

f i r st  sur f aced.   Over  t he f ol l owi ng year s,  Excel  cont i nued t o 

r ef use t o def end E&B and asser t ed t hat ,  because of  E&B' s al l eged 
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negl i gence,  Excel  had no obl i gat i ons under  t he Hol d Har ml ess 

Agr eement .    

¶62 I n r ef usi ng E&B' s t ender s,  Excel  br eached i t s dut y t o 

def end under  t he Hol d Har ml ess Agr eement .   E&B t hen br ought  a 

c l ai m agai nst  Excel  f or  t hose damages whi ch nat ur al l y f l owed 

f r om Excel ' s br each.   See Newhouse v.  Ci t i zens Sec.  Mut .  I ns.  

Co. ,  176 Wi s.  2d 824,  837,  501 N. W. 2d 1 ( 1993) .   The damage 

sust ai ned i s t he $3. 5 mi l l i on t hat  E&B was f or ced t o pay t o t he 

non- Kr i ef al l  pl ai nt i f f s under  t he Pi er r i nger - t ype r el eases f or  

set t l ement  of  t he t or t  c l ai ms agai nst  i t ,  see i d.  at  837- 38,  

unl ess t hose damages wer e unr easonabl e.   Excel  does not  asser t  

t hat  t he amount s pai d i n set t l ement  of  t he non- Kr i ef al l  

pl ai nt i f f s '  c l ai ms wer e unr easonabl e.   Fur t her mor e,  had Excel  

pr oper l y honor ed i t s dut y t o def end,  E&B woul d not  have been 

f or ced t o under t ake t he set t l ement  negot i at i ons and t o i ncur  

damages as a r esul t  of  t he set t l ement .   

¶63 E&B' s r ecover y f or  Excel ' s br each of  cont r act  i s  

cont r ol l ed by t he j ur y ' s appor t i onment  of  l i abi l i t y  and t he 

t er ms of  t he Hol d Har ml ess Agr eement .   E&B' s ent r y i nt o 

Pi er r i nger  r el eases wi t h t he non- Kr i ef al l  pl ai nt i f f s i s not  

r el evant  t o Excel ' s cont r act ual  obl i gat i ons t o E&B.   The j ur y 

det er mi ned t hat  Excel ' s por t i on of  t he l i abi l i t y  f or  i nj ur i es 

caused by t he E.  col i  cont ami nat i on of  f ood was 80 per cent  and 

t hat  E&B shoul d shoul der  20 per cent  of  t he l i abi l i t y .   The Hol d 

Har ml ess Agr eement  set  a l i mi t  on Excel ' s obl i gat i on t o 

i ndemni f y as f ol l ows:   " [ Excel ' s]  i ndemni f i cat i on obl i gat i ons 

her eunder  shal l  not  appl y t o t he ext ent  t hat  Cl ai ms ar e caused 
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by t he negl i gent  act s or  omi ssi ons of  Buyer  or  any ot her  t hi r d 

par t y. "   ( Emphasi s added. )   Her e,  Excel ' s conduct  was not  t he 

sol e cause of  t he i nj ur i es t hat  ar ose f r om t he cont ami nat ed meat  

i t  sol d;  t he j ur y det er mi ned t hat  E&B was 20 per cent  l i abl e.   

Accor di ngl y,  we concl ude t hat  E&B may r ecover  80 per cent  of  t he 

$3. 5 mi l l i on E&B pai d i n set t l ement  of  t he c l ai ms of  t he non-

Kr i ef al l  pl ai nt i f f s,  subj ect  t o t he r educt i on expl ai ned i n 

Sect i on C. 3.  bel ow,  because t hat  amount  t akes i nt o account  t he 

ext ent  of  E&B' s negl i gent  act s or  omi ssi ons,  as t he Hol d 

Har ml ess Agr eement  r equi r es.  

3.   I ndemni f i cat i on r educt i on  

¶64 Af t er  t he non- Kr i ef al l  c l ai ms had been set t l ed,  

Feder al  I nsur ance sought  di smi ssal  based on a " pay and wal k"  

pr ovi s i on i n i t s pol i cy t hat  cover ed E&B.   Not abl e f or  our  

pr esent  i nqui r y,  Feder al  I nsur ance di d not  pur sue a subr ogat i on 

c l ai m f or  i t s  $1 mi l l i on payment  t o t he non- Kr i ef al l  

pl ai nt i f f s. 15  Feder al  I nsur ance was subsequent l y di smi ssed f r om 

t he consol i dat ed E.  col i  cases.    

¶65 The ci r cui t  cour t  i ni t i al l y  conc l uded t hat  E&B and i t s 

i nsur er s wer e ent i t l ed t o r ecover  appr oxi mat el y $2. 8 mi l l i on ( or  

80 per cent )  of  t he $3. 5 mi l l i on t hat  Secur a and Feder al  

I nsur ance had pai d t o set t l e t he non- Kr i ef al l  c l ai ms.   Excel  

t hen sought  t o have i t s obl i gat i on r educed by 80 per cent  of  t he 

$1 mi l l i on t hat  Feder al  I nsur ance had pai d because Feder al  

                                                 
15 Ther e has been no asser t i on bef or e us t hat  E&B' s ot her  

i nsur er ,  Secur a,  has not  mai nt ai ned i t s cont r act ual  subr ogat i on 
r i ght s t hr oughout  t hi s l i t i gat i on.  
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I nsur ance wai ved i t s subr ogat i on r i ght s.   The ci r cui t  cour t  

r ej ect ed Excel ' s  ar gument s and hel d t hat  E&B was ent i t l ed t o 

r ecover  $800, 000 ( 80 per cent )  of  Feder al  I nsur ance' s $1 mi l l i on 

payment ,  and t hat  Excel  al so was r equi r ed t o r ei mbur se Secur a $2 

mi l l i on of  t he appr oxi mat el y $2. 5 mi l l i on t hat  Secur a had 

cont r i but ed t o t he non- Kr i ef al l  set t l ement s.   Excel  appeal ed t he 

ci r cui t  cour t ' s  awar d of  $800, 000 i n f avor  of  E&B.   The cour t  of  

appeal s r ever sed,  concl udi ng t hat  t her e was not hi ng i n t he Hol d 

Har ml ess Agr eement  j ust i f y i ng t hat  r esul t ,  and t hat  t he 

col l at er al  sour ce r ul e di d not  appl y.   Kr i ef al l  I I ,  335 Wi s.  2d 

151,  ¶¶35–36.  

¶66 Bef or e us,  E&B asser t s t hat  under  t he Hol d Har ml ess 

Agr eement ,  Excel  was r equi r ed t o i ndemni f y E&B f or  t he $1 

mi l l i on Feder al  I nsur ance pai d t o t he non- Kr i ef al l  pl ai nt i f f s on 

E&B' s behal f .   E&B r easons t hat  because Feder al  I nsur ance wai ved 

i t s r i ght  of  subr ogat i on t o E&B' s cont r act ual  r i ght  of  

i ndemni f i cat i on under  t he Hol d Har ml ess Agr eement ,  t hat  r i ght  

r ever t ed t o E&B.   E&B al so ar gues t hat  t he col l at er al  sour ce 

r ul e suppor t s t he r esul t  i t  seeks because Excel ,  t he t or t f easor  

mor e r esponsi bl e f or  t he i nj ur i es sust ai ned,  wi l l  r ecei ve a 

wi ndf al l  i f  Excel  i s  not  r equi r ed t o make payment  t o E&B f or  t he 

amount s Feder al  I nsur ance pai d on E&B' s behal f .   We addr ess each 

cont ent i on i n t ur n.  

¶67 As a gener al  pr i nci pl e,  i ndemni f i cat i on i s of t en 

c l osel y t i ed t o t he t heor y of  subr ogat i on.   As we st at ed i n 

Per ki ns,  31 Wi s.  2d at  637,  " subr ogat i on gi ves i ndemni t y. "   

Subr ogat i on,  as wi t h i ndemni f i cat i on,  seeks t o r ecoup t he t ot al  
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payment  t hat  a par t y seeki ng subr ogat i on has made.   St ef f ens,  

335 Wi s.  2d 514,  ¶36.   Upon payment ,  t he per son who made t he 

payment  st ands i n t he shoes of  t he per son f or  whom payment  was 

made.   Or l owski  v.  St at e Far m Mut .  Aut o.  I ns.  Co. ,  2012 WI  21,  

¶17,  339 Wi s.  2d 1,  810 N. W. 2d 775.   Bot h i ndemni f i cat i on and 

subr ogat i on r equi r e t hat  a per son seeki ng t o r ecover  under  

ei t her  t heor y has made payment .   See Teacher  Ret .  Sys.  of  Tex.  

v.  Badger  XVI  Lt d.  P' shi p,  205 Wi s.  2d 532,  547,  556 N. W. 2d 415 

( Ct .  App.  1996) ;  St ef f ens,  335 Wi s.  2d 514,  ¶36.   The r i ght  t o 

subr ogat i on,  whet her  est abl i shed by cont r act  or  by equi t y,  may 

be wai ved by t he payor  who chooses not  t o pur sue i t s r i ght  t o 

r ecoup t he payment  made.   See Voge,  181 Wi s.  2d at  731- 32.    

¶68 The Hol d Har ml ess Agr eement  says not hi ng about  

subr ogat i on or  what  woul d occur  i f  a par t y t o whom 

i ndemni f i cat i on i s owed sat i sf i ed an obl i gat i on t o a t hi r d par t y 

by havi ng an i nsur ance company make t he t hi r d- par t y payment .   

The Hol d Har ml ess Agr eement  al so does not  def i ne i ndemni f i cat i on 

such t hat  t he usual  under st andi ng of  t hat  t er m i s changed f or  

pur poses of  t he agr eement .   I nst ead,  i ndemni f i cat i on under  t he 

Hol d Har ml ess Agr eement  i s l i nked t o " j udgment s,  damages,  f i nes,  

cost s and expenses"  t hat  r esul t  f r om " act i ons,  sui t s,  c l ai ms and 

pr oceedi ngs"  cover ed by t he agr eement .   However ,  E&B made no 

payment  i n sat i sf act i on of  a j udgment ,  or  as damages,  f i nes,  

cost s or  expenses.   Fur t her mor e,  E&B does not  ar gue t hat  i t  has 

an assi gnment  of  Feder al  I nsur ance' s subr ogat i on r i ght s.   

Accor di ngl y,  E&B has no cont r act ual  r i ght  t o be i ndemni f i ed f or  

t he $1 mi l l i on payment  t hat  Feder al  I nsur ance made.    
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¶69 We next  consi der  t he col l at er al  sour ce r ul e.   The 

col l at er al  sour ce r ul e i s an equi t abl e doct r i ne t hat  pr ovi des 

t hat  wher e a pl ai nt i f f  i s  i nj ur ed by t he t or t i ous conduct  of  

anot her ,  t he i nj ur ed pl ai nt i f f ' s  r ecover y wi l l  not  be r educed by 

payment s t he pl ai nt i f f  r ecei ves f r om ot her  sour ces.   Or l owski ,  

339 Wi s.  2d 1,  ¶¶18,  26 ( hol di ng t hat  wher e pl ai nt i f f  was 

i nj ur ed by negl i gence of  anot her ,  col l at er al  sour ce r ul e 

pr ohi bi t s decr easi ng pl ai nt i f f ' s  r ecover y f r om her  own 

under i nsur ed mot or i st  car r i er  f or  medi cal  expenses wr i t t en of f  

by medi cal  pr ov i der ) .   The col l at er al  sour ce r ul e causes t he 

t or t f easor  t o f ul l y  shoul der  t he damages hi s conduct  has caused,  

even when doi ng so pr ovi des a wi ndf al l  t o an i nj ur ed pl ai nt i f f .   

I d. ,  ¶18.    

¶70 The col l at er al  sour ce r ul e has never  been appl i ed t o 

benef i t  a t or t f easor ,  and t he pol i c i es t hat  under l i e t he 

col l at er al  sour ce r ul e suppor t  i t s  use t o benef i t  onl y i nj ur ed 

pl ai nt i f f s.   E&B i s a t or t f easor ,  as i s Excel .   Nei t her  one i s 

an i nj ur ed pl ai nt i f f  whose damages have been suppl ement ed by 

payment s r ecei ved f r om one who i s not  a t or t f easor .   Whi l e we 

ar e cogni zant  of  t he equi t abl e ar gument  t hat  E&B makes because 

i t s f aul t  was 20 per cent  and Excel ' s was 80 per cent ,  r equi r i ng 

Excel  t o pay E&B $800, 000 t hat  E&B never  pai d woul d cr eat e a 

wi ndf al l  f or  a t or t f easor  and not  a wi ndf al l  f or  an i nj ur ed 

pl ai nt i f f .    

D.   At t or ney Fees 

¶71 Si zzl er  al so seeks t o r ecover  at t or ney f ees t hat  i t  

i ncur r ed def endi ng agai nst  t he c l ai ms t hat  ar ose due t o Excel ' s  
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sal e of  meat  cont ai ni ng E.  col i .   Si zzl er  asser t s t hat  i t  i s  an 

i nnocent  par t y and t hat  Excel ' s di st r i but i on of  t ai nt ed meat  

const i t ut ed wr ongf ul  conduct  t hat  ent i t l es Si zzl er  t o at t or ney 

f ees under  t he nar r ow except i on t o t he " Amer i can Rul e"  st at ed i n 

Wei nhagen,  179 Wi s.  at  63–66.   We di sagr ee.  

¶72 The Amer i can Rul e pr ovi des t hat  par t i es t o l i t i gat i on 

t ypi cal l y ar e r esponsi bl e f or  t hei r  own at t or ney f ees.   See 

Fl ei schmann Di st i l l i ng Cor p.  v.  Mai er  Br ewi ng Co. ,  386 U. S.  714,  

717–18 ( 1967) .   Li mi t ed except i ons do exi st ,  such as wher e 

st at ut es pr ovi de f or  t he r ecover y of  at t or ney f ees f or  

pr evai l i ng par t i es,  or  wher e t he par t i es cont r act  f or  t he awar d 

of  at t or ney f ees.   See Meas v.  Young,  142 Wi s.  2d 95,  101,  417 

N. W. 2d 55 ( Ct .  App.  1987) .   I n addi t i on,  we have devel oped a 

nar r ow except i on t o t he Amer i can Rul e,  as we expl ai ned i n 

Wei nhagen.  

¶73 I n Wei nhagen,  179 Wi s.  at  63–66,  we r eaf f i r med t he 

Amer i can Rul e,  but  hel d t hat  an i nnocent  par t y,  wr ongf ul l y dr awn 

i nt o l i t i gat i on wi t h a t hi r d par t y,  may r ecover  t hose f ees 

r easonabl y i ncur r ed i n def endi ng agai nst  such act i on.  

The gener al  r ul e i s t hat  cost s and expenses of  
l i t i gat i on,  ot her  t han t he usual  and or di nar y cour t  
cost s,  ar e not  r ecover abl e i n an act i on f or  damages,  
nor  ar e such cost s even r ecover abl e i n a subsequent  
act i on;  but ,  wher e t he wr ongf ul  act s of  t he def endant  
have i nvol ved t he pl ai nt i f f  i n l i t i gat i on wi t h ot her s,  
or  pl aced hi m i n such r el at i on wi t h ot her s as t o make 
i t  necessar y t o i ncur  expense t o pr ot ect  hi s i nt er est ,  
such cost s and expense shoul d be t r eat ed as t he l egal  
consequences of  t he or i gi nal  wr ongf ul  act .  
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I d.  at  65 ( quot i ng McGaw v.  Acker ,  Mer r al l  & Condi t  Co. ,  73 A.  

731,  734 ( Md.  1909) ) .    

¶74 Subsequent l y,  Wei nhagen has been i nt er pr et ed t o 

r equi r e t hat :   ( 1)  t he par t y f r om whom f ees ar e sought  must  have 

commi t t ed a wr ongf ul  act  agai nst  t he par t y seeki ng at t or ney 

f ees;  and ( 2)  t he commi ssi on of  such wr ongf ul  act  f or ced t he 

par t y seeki ng f ees i nt o l i t i gat i on wi t h a t hi r d par t y,  or  

r equi r ed t he par t y seeki ng at t or ney f ees t o i ncur  expenses 

pr ot ect i ng t hat  par t y ' s i nt er est s agai nst  c l ai ms ar i s i ng f r om 

t he wr ongf ul  act .   See Meas,  142 Wi s.  2d at  102–04.  

¶75 The f i r st  el ement ,  t he wr ongf ul  act  r equi r ement ,  has 

been f ound t o be sat i sf i ed upon a showi ng of  a br each of  a 

f i duci ar y dut y or  a f r aud per pet r at ed on t he par t y seeki ng f ees,  

by t he par t y f r om whom at t or ney f ees ar e sought .   See i d.   I n 

Wei nhagen,  t he awar d of  at t or ney f ees was dr i ven by a f i ndi ng 

t hat  t he cont r act  gi v i ng r i se t o t he act i on was based on f r aud,  

see Wei nhagen,  179 Wi s.  at  63;  and i n Meas,  142 Wi s.  2d at  102–

04,  at t or ney f ees wer e al l owed wher e t he sel l er s wer e dr awn i nt o 

l i t i gat i on wi t h t he buyer s sol el y because of  t he wr ongf ul  act s 

by t he r eal t or s agai nst  t hei r  c l i ent s,  t he sel l er s.   The cour t  

i n Meas concl uded t hat  t he r eal t or s '  act i ons const i t ut ed a 

br each of  t hei r  f i duci ar y dut i es t o t he sel l er s,  and on t hat  

basi s hel d t hat  t he f i r st  el ement  of  t he Wei nhagen except i on was 

sat i sf i ed.   See i d.  

¶76 Accor di ngl y,  t he Wei nhagen except i on' s wr ongf ul  act  

r equi r ement  demands mor e t han an al l egat i on of  mer e negl i gence 

t hat  has i nvol ved a par t y i n l i t i gat i on;  i nst ead,  " wr ongf ul ness"  
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r equi r es somet hi ng si mi l ar  t o f r aud or  br each of  a f i duci ar y 

dut y t o t he par t y seeki ng at t or ney f ees. 16 

¶77 Al t hough we do not  expr essl y l i mi t  t he wr ongf ul  act  i n 

t he Wei nhagen except i on t o a showi ng of  f r aud or  br each of  

f i duci ar y dut y,  such appl i cat i on i s i nst r uct i ve.  Al l owi ng 

r ecover y upon an al l egat i on of  mer e negl i gence woul d cont r avene 

t he Amer i can Rul e,  whi ch i s i nt ended t o pr eser ve access t o 

j ust i ce wi t hout  f ear  t hat  a l i t i gant  wi l l  be l i abl e f or  her  

opponent ' s at t or ney f ees i f  she l oses.   See Wei nhagen,  179 

Wi s.  at  66.  

To hol d ot her wi se woul d be t o open t he door  t o 
oppr essi on and ext or t i on,  t o penal i ze per sons who 
appeal  t o t he cour t s t o adj udi cat e t hei r  di f f er ences.  
I t  woul d not  be i n accor d wi t h sound publ i c pol i cy.  
The t empt at i on t o i nst i t ut e l i t i gat i on f or  t he pur pose 
of  r ecover i ng f r om t he opposi t e par t y gener ous f ees 
woul d be ver y gr eat  and no doubt  l ead t o gr eat  abuses.  

I d.  

¶78 Fur t her mor e,  we concl ude t hat  Si zzl er ' s r el i ance on 

Fi del i t y & Deposi t  Co.  of  Mar yl and v.  Kr ebs Engi neer s,  859 F. 2d 

501,  505–07 ( 7t h Ci r .  1988) ,  i s  mi spl aced.   Fi del i t y i nvol ved a 

c l ai m f or  at t or ney f ees pur suant  t o Wi s.  St at .  § 402. 715,  i n a 

br each of  cont r act  sui t  wher e t he cont r act  di d not  addr ess 

at t or ney f ees.   I d.  at  504- 05.   Fi del i t y r el i ed on our  hol di ng 

i n Mur r ay.   I n Mur r ay,  we decl i ned t o al l ow an awar d of  at t or ney 

f ees under  § 402. 715.   We not ed t hat  ot her  cour t s t hat  have 

                                                 
16 But  see Gor t on v.  Host ak,  Henzl  & Bi chl er ,  S. C. ,  217 

Wi s.  2d 493,  512,  577 N. W. 2d 617 ( 1998)  ( expl ai ni ng t hat  br each 
of  f i duci ar y dut y may not  al ways be suf f i c i ent  t o suppor t  an 
awar d of  at t or ney f ees) .  
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consi der ed t hi s quest i on under  pr ovi s i ons s i mi l ar  t o Wi s.  St at .  

§ 402. 715 have hel d t hat  no awar d of  at t or ney f ees as 

consequent i al  damages i s pr oper  when t he cont r act  at  i ssue does 

not  addr ess at t or ney f ees.   See Mur r ay,  83 Wi s.  2d at  434- 36.   

We nonet hel ess not ed t hat  at t or ney f ees i ncur r ed i n t hi r d- par t y 

l i t i gat i on may be r ecover ed wher e t hey ar i se f r om t he 

def endant ' s br each of  cont r act  or  wr ongf ul  act  t hat  caused t he 

pl ai nt i f f  t o be sued by a t hi r d- par t y.   I d.  at  435 n. 11.   

Al t hough Fi del i t y,  on whi ch Si zzl er  r el i es,  can be r ead as 

havi ng gone beyond our  hol di ng i n Mur r ay,  t o t hat  ext ent ,  

Fi del i t y i s not  gr ounded i n Wi sconsi n l aw.   Wi sconsi n l aw 

empl oys t he Wei nhagen t est ,  as expl ai ned above.   

¶79 Her e,  al t hough t her e wer e cont r act s bet ween Excel  and 

Si zzl er ,  t he t hi r d- par t y l i t i gat i on t hat  Si zzl er  was f or ced t o 

def end cannot  be sai d t o have ar i sen f r om t he par t i es '  

cont r act ual  r el at i onshi p al one.   The pl ai nt i f f s '  c l ai ms her e 

wer e based pr i mar i l y i n t or t  l aw.   Si zzl er ' s i nvol vement  ar ose 

because of  Si zzl er ' s pot ent i al  l i abi l i t y  f or  t he al l eged br each 

of  a c l ai med dut y of  due car e.   Ther ef or e,  we concl ude t hat  

Si zzl er  has not  met  t he Wei nhagen t est  of  what  const i t ut es a 

wr ongf ul  act  by t he par t y f r om whom at t or ney f ees ar e sought .    

¶80 Accor di ngl y,  we concl ude t hat  Si zzl er  has not  st at ed a 

c l ai m f or  at t or ney f ees under  t he Wei nhagen except i on t o t he 

Amer i can Rul e because Si zzl er  has not  demonst r at ed t hat  Excel  

engaged i n wr ongf ul  conduct  as t o Si zzl er .   Si zzl er ' s r ol e i n 

t hi s l i t i gat i on began as a par t y pot ent i al l y  l i abl e f or  t he 

c l ai ms of  t he pl ai nt i f f s who wer e i nj ur ed by t he E.  col i  
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cont ami nat ed meat  Excel  sol d i n Si zzl er ' s f r anchi sed 

r est aur ant s.   Si zzl er  was not  an unr el at ed,  t hi r d par t y,  

not wi t hst andi ng t he j ur y ' s ul t i mat e appor t i onment  of  f aul t .   

Ther ef or e,  Si zzl er  may not  l ook t o Excel  or  any ot her  par t y t o 

r ecover  t he at t or ney f ees t hat  Si zzl er  i ncur r ed def endi ng 

agai nst  t he pl ai nt i f f s '  t or t  c l ai ms i n t hese consol i dat ed cases.  

I I I .   CONCLUSI ON 

¶81 We af f i r m t he deci s i on of  t he cour t  of  appeal s on al l  

f i ve i ssues pr esent ed.   Fi r st ,  we hol d t hat  Si zzl er  i s ent i t l ed 

t o r ecover  consequent i al  damages f or  Excel ' s br each of  i mpl i ed 

war r ant i es i n t he par t i es '  meat  suppl y cont r act ,  not wi t hst andi ng 

l i mi t i ng l anguage i n t he Cont i nui ng Guar ant y.   Second,  Si zzl er  

al so i s ent i t l ed t o i ndemni t y f r om Excel  f or  t he ent i r et y of  

Si zzl er ' s $1. 5 mi l l i on advance par t i al  payment  t o t he Kr i ef al l  

f ami l y because t he payment  was not  vol unt ar y and t he j ur y f ound 

t hat  Si zzl er  was zer o per cent  l i abl e f or  t he E.  col i  

cont ami nat i on.   Thi r d,  pur suant  t o t he Hol d Har ml ess Agr eement ,  

Excel  i s  r equi r ed t o i ndemni f y E&B f or  payment s E&B made t o 

cer t ai n non- Kr i ef al l  pl ai nt i f f s i n exchange f or  Pi er r i nger  

r el eases;  however ,  Excel ' s obl i gat i on ext ends onl y so f ar  as i t s 

appor t i oned l i abi l i t y ,  whi ch i s 80 per cent .   Four t h,  Excel  i s 

not  r equi r ed t o i ndemni f y E&B f or  payment s t hat  Feder al  

I nsur ance made on E&B' s behal f  i n set t l i ng t he non- Kr i ef al l  

pl ai nt i f f s '  c l ai ms.   Fi f t h,  and f i nal l y,  not wi t hst andi ng t he 

j ur y ' s det er mi nat i on t hat  Si zzl er  was zer o per cent  r esponsi bl e 

f or  t he E.  col i  cont ami nat ed f ood t hat  caused t he i l l nesses of  

so many peopl e,  Si zzl er  may not  r ecover  at t or ney f ees f r om Excel  
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because t he except i on t o t he Amer i can Rul e st at ed i n Wei nhagen 

does not  appl y.  

¶82 By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶83 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring in part and 

dissenting in part).  I  agr ee wi t h most  of  t he maj or i t y ' s 

concl usi ons.   I  par t  ways wi t h t he maj or i t y on t he 

" I ndemni f i cat i on Reduct i on"  i ssue ( i ssue number  f our ) .   Maj or i t y  

op. ,  ¶¶2,  64- 70.  

¶84 Thi s appeal  pr esent s a number  of  chal l engi ng i ssues,  

bot h f act ual l y and l egal l y.   A gl ance at  t he par t i es '  br i ef s 

mi ght  suggest  t hat  t he i ndemni f i cat i on r educt i on i ssue i s t he 

most  compl ex i ssue of  t he bunch.   But  t he i ssue,  pr oper l y 

anal yzed,  t ur ns out  t o be a r el at i vel y s i mpl e mat t er  of  cont r act  

i nt er pr et at i on.  

¶85 The cont r act  i n quest i on i s t he " Hol d Har ml ess 

Agr eement . "   Accor di ng t o t he t ext  of  t he Agr eement ,  Excel  

pr omi sed t o " def end,  i ndemni f y and hol d har ml ess"  E&B " f r om al l  

act i ons,  sui t s,  c l ai ms and pr oceedi ngs ( " Cl ai ms" ) ,  and any 

j udgment s,  damages,  f i nes,  cost s and expenses .  .  .  r esul t i ng 

t her ef r om. " 1   

¶86 E&B was sued by a number  of  pl ai nt i f f s,  i ncl udi ng t he 

" non- Kr i ef al l  pl ai nt i f f s. "   Thei r  c l ai ms ar ose f r om Excel ' s meat  

pr oduct s.    

¶87 The maj or i t y concl udes t hat  Excel  br eached i t s  dut y t o 

def end under  t he agr eement ,  l eavi ng E&B t o negot i at e a 

set t l ement  wi t h t he non- Kr i ef al l  pl ai nt i f f s wi t hout  Excel ' s 

                                                 
1 The f i r st  pl ace t o l ook when anal yzi ng a cont r act  i s  t o 

t he l anguage of  t he cont r act  i t sel f ,  as " t he best  i ndi cat i on of  
t he par t i es '  i nt ent  i s t he l anguage of  t he cont r act  i t sel f ,  f or  
t hat  i s  t he l anguage t he par t i es ' saw f i t  t o use. ' "   Town Bank 
v.  Ci t y Real  Est at e Dev. ,  LLC,  2010 WI  134,  ¶33,  330 
Wi s.  2d 340,  793 N. W. 2d 476 ( c i t at i ons omi t t ed) .    
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assi st ance.   Maj or i t y op. ,  ¶62.   As t he maj or i t y expl ai ns,  E&B' s 

c l ai m agai nst  Excel  i s  based " on Excel ' s br each of  t he Hol d 

Har ml ess Agr eement ,  by whi ch Excel  pr omi sed t o def end and 

i ndemni f y E&B agai nst  c l ai ms such as t hose asser t ed by t he non-

Kr i ef al l  pl ai nt i f f s. "   Maj or i t y op. ,  ¶58.      

¶88 The Hol d Har ml ess Agr eement  cover ed cl ai ms agai nst  E&B 

ar i s i ng f r om Excel ' s meat  pr oduct s.   Accor di ng t o t he maj or i t y 

opi ni on,  " [ t ] he onl y l i mi t at i on on Excel ' s obl i gat i on under  t he 

Hol d Har ml ess Agr eement  i n r egar d t o i ndemni f i cat i on i s ' t he 

ext ent '  t o whi ch t he cl ai ms asser t ed agai nst  E&B wer e caused by 

t he ' negl i gent  act s or  omi ssi ons'  of  E&B. "   Maj or i t y op. ,  ¶58 

( emphasi s added) .   See al so maj or i t y op. ,  ¶¶12,  48.    

¶89 I  agr ee wi t h t he maj or i t y t hat  E&B i s ent i t l ed t o 

r ecover  f r om Excel  onl y 80% of  t he set t l ement  under  t he 

Agr eement  because t he j ur y appor t i oned 20% of  t he causal  

negl i gence t o E&B.  

¶90 E&B set t l ed wi t h t he non- Kr i ef al l  pl ai nt i f f s f or  

payment  i n t he sum of  $3. 5 mi l l i on.   Cr uci al l y,  $2. 5 mi l l i on of  

t he set t l ement  was f unded by one i nsur er  ( Secur a)  and t he 

r emai ni ng $1 mi l l i on was f unded by anot her  ( Feder al  I nsur ance) .   

Bot h i nsur ance pol i c i es gave t he i nsur er s subr ogat i on r i ght s,  

meani ng t hat  i f  t he i nsur ance company pai d a c l ai m and t he 

i nsur ed ( E&B her e)  had t he r i ght  t o r ecover  t he money f r om 

anot her  ent i t y ( Excel  her e) ,  t he i nsur ance company coul d st and 

i n E&B' s shoes and asser t  E&B' s r i ght  t o r ecover  f unds.    

¶91 Secur a j oi ned t he pr esent  l awsui t ,  whi ch was t o assi gn 

ul t i mat e r esponsi bi l i t y  among a number  of  act or s  f or  payment  of  
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t he $3. 5 mi l l i on set t l ement  and ot her  set t l ement s t hat  ar e not  

r el evant  t o t he i ndemni f i cat i on r educt i on i ssue.   Secur a seeks 

t o st and i n E&B' s shoes and asser t  E&B' s r i ght  agai nst  Excel  t o 

t he $2. 5 mi l l i on Secur a cont r i but ed.   Feder al  I nsur ance,  on t he 

ot her  hand,  i s not  a par t y i n t he pr esent  l awsui t  and does not  

i nt end t o exer ci se i t s subr ogat i on r i ght s agai nst  Excel .   I ssue 

f our ,  t he i ndemni f i cat i on r educt i on i ssue,  f ocuses on whet her  

Excel  must  i ndemni f y E&B f or  t he $1 mi l l i on t hat  Feder al  

I nsur ance pai d t o t he non- Kr i ef al l  pl ai nt i f f s on E&B' s behal f .    

¶92 Not hi ng i n t he Hol d Har ml ess Agr eement  addr esses 

subr ogat i on.   Despi t e havi ng emphasi zed t hat  t he onl y l i mi t at i on 

on Excel ' s cont r act ual  i ndemni f i cat i on dut i es i s  t he ext ent  t o 

whi ch E&B' s negl i gence caused t he cl ai ms,  t he maj or i t y r eads 

i nt o t he Hol d Har ml ess Agr eement  anot her  l i mi t at i on on Excel ' s  

obl i gat i on t o i ndemni f y E&B.   The maj or i t y concl udes t hat  Excel  

i s  not  obl i gat ed t o i ndemni f y E&B f or  t he $1 mi l l i on pr ovi ded by 

Feder al  I nsur ance because Feder al  I nsur ance i s  not  exer ci s i ng 

i t s subr ogat i on r i ght s.   Maj or i t y op. ,  ¶¶64- 68.  

¶93 Accor di ng t o t he maj or i t y,  because Feder al  i s  not  

exer ci s i ng i t s subr ogat i on r i ght s,  " E&B made no payment  i n 

sat i sf act i on of  a j udgment ,  or  as damages,  f i nes,  cost s or  

expenses.  .  .  .  Accor di ngl y E&B has no cont r act ual  r i ght  t o be 

i ndemni f i ed f or  t he $1 mi l l i on payment  t hat  Feder al  I nsur ance 

made. "   Maj or i t y op. ,  ¶68.   I  di sagr ee wi t h t he maj or i t y ' s 

anal ysi s and concl usi on.    

¶94 E&B was l i abl e t o sat i sf y t he set t l ement .   I t  was E&B,  

not  E&B' s i nsur er s,  who ent er ed i nt o a set t l ement  wi t h t he non-
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Kr i ef al l  pl ai nt i f f s.   As t he maj or i t y expl ai ns,  " E&B was f or ced 

t o pay [ $3. 5 mi l l i on]  t o t he non- Kr i ef al l  pl ai nt i f f s .  .  .  f or  

set t l ement  of  t he t or t  c l ai ms agai nst  i t  .  .  .  . "   Maj or i t y op. ,  

¶62 ( emphases added) .    

¶95 The Hol d Har ml ess Agr eement  pr ovi des t hat  Excel  woul d 

i ndemni f y E&B f r om " al l  act i ons,  sui t s,  c l ai ms,  and 

pr oceedi ngs"  .  .  .  f r om " any j udgment s,  damages,  f i nes,  cost s 

and expenses"  ( emphases added) .   The $3. 5 mi l l i on set t l ement ,  

i ncl udi ng Feder al  I nsur ance' s $1 mi l l i on dol l ar  payment  on 

behal f  of  E&B,  f al l s  di r ect l y wi t hi n t he t ext  and r each of  t he 

Agr eement .   

¶96 Not hi ng i n t he Hol d Har ml ess Agr eement  t ur ns on 

whet her  E&B per sonal l y made payment  f r om i t s r esour ces t o set t l e 

t he c l ai ms agai nst  i t  or  whet her  anot her  ent i t y made payment  on 

behal f  of  E&B.   Pur suant  t o t he Hol d Har ml ess Agr eement ,  Excel  

i s  cont r act ual l y obl i gat ed t o i ndemni f y E&B f r om any cl ai ms 

agai nst  E&B and any j udgment s and expenses t hat  r esul t  f r om 

t hose cl ai ms.        

¶97 Thus,  when E&B was f or ced t o ent er  i nt o a $3. 5 mi l l i on 

set t l ement  t o addr ess c l ai ms t hat  wer e cover ed by t he Hol d 

Har ml ess Agr eement ,  E&B obt ai ned a cont r act ual  r i ght  f r om Excel  

t o be i ndemni f i ed f or  t hat  amount .   E&B' s r i ght  t o 

i ndemni f i cat i on f r om Excel  does not  hi nge on whet her  E&B' s  

var i ous i nsur er s pai d E&B' s obl i gat i ons or  pl anned t o exer ci se 

t hei r  separ at e subr ogat i on r i ght s.  

¶98 The maj or i t y i nt er pr et s t he Hol d Har ml ess Agr eement  as 

i f  E&B i s ent i t l ed t o i ndemni f i cat i on f r om Excel  when,  and onl y 
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when,  E&B' s i nsur er s exer ci se t hei r  subr ogat i on r i ght s.   I n 

f act ,  t he opposi t e i s t r ue.   E&B' s i nsur er s ar e ent i t l ed t o 

exer ci se subr ogat i on r i ght s when,  and onl y when,  E&B i s ent i t l ed 

t o i ndemni f i cat i on f r om Excel .   I f  an i nsur er  wai ves i t s 

subr ogat i on r i ght s,  E&B' s under l y i ng r i ght  t o i ndemni f i cat i on 

( whi ch cr eat ed t he possi bi l i t y  of  a subr ogat i on r i ght  f or  t he 

i nsur er  i n t he f i r st  pl ace)  does not  di sappear .       

¶99 The maj or i t y seemi ngl y r eads l anguage i nt o t he Hol d 

Har ml ess Agr eement .   Under  t he maj or i t y ' s r eadi ng,  Excel  i s  

obl i gat ed t o i ndemni f y E&B f r om cl ai ms agai nst  i t  and j udgment s 

and expenses t hat  r esul t  f r om t hose cl ai ms,  but  onl y i f  ei t her  

E&B pays t hose j udgment s and expenses out  of  i t s  own pocket  or  

one of  E&B' s i nsur er s cover s t he j udgment s and expenses and t hen 

exer ci ses i t s subr ogat i on r i ght s.   The emphasi zed l anguage does 

not  appear  i n t he Hol d Har ml ess Agr eement ,  but  under  t he 

maj or i t y ' s i nt er pr et at i on,  t he c l ause i s r ead i nt o t he 

Agr eement .   The maj or i t y opi ni on gi ves us no r eason f or  

r ewr i t i ng t he par t i es '  Agr eement .   Thi s cour t  shoul d hol d t he 

par t i es t o t hei r  Agr eement .       

¶100 Thus,  I  bel i eve t he maj or i t y mi si nt er pr et s t he Hol d 

Har ml ess Agr eement .   Fur t her ,  t hi s cour t  has hel d t hat  

i ndemni f i cat i on agr eement s " ar e l i ber al l y const r ued when t hey 

deal  wi t h t he negl i gence of  t he i ndemni t or  [ Excel  her e] ,  but  ar e 

st r i ct l y const r ued when t he i ndemni t ee [ E&B her e]  seeks t o be 

i ndemni f i ed f or  hi s own negl i gence. " 2  Her e,  t he agr eement  deal s 

                                                 
2 Bi al as v.  Por t age Cnt y. ,  70 Wi s.  2d 910,  912,  236 

N. W. 2d 18 ( 1975) .  
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wi t h t he negl i gence of  t he i ndemni t or  ( Excel ) ,  and t he 

i ndemni t ee ( E&B)  does not  seek i ndemni f i cat i on f or  i t s own 20% 

causal  negl i gence.   Under  t hese ci r cumst ances,  our  case l aw 

commands a l i ber al  const r uct i on of  t he Hol d Har ml ess Agr eement ,  

whi ch f ur t her  suppor t s my concl usi on.  

¶101 Ther ef or e,  I  r esol ve t hi s i ssue on t he basi s of  t he 

l anguage of  t he Hol d Har ml ess Agr eement .   The par t i es and t he 

maj or i t y opi ni on al so di scuss t he appl i cat i on of  t he col l at er al  

sour ce r ul e t o t hi s cont r act  di sput e.   Maj or i t y op. ,  ¶¶69- 70.   

The col l at er al  sour ce r ul e i s  gener al l y associ at ed wi t h t or t  

l aw.   Thi s f our t h i ssue,  whi ch i s a cont r act  di sput e,  becomes 

mor e di f f i cul t  when t he col l at er al  sour ce r ul e i s consi der ed.   

The anal ysi s of  t he par t i es and t he maj or i t y r egar di ng t he 

col l at er al  sour ce r ul e i s undevel oped,  and I  wi l l  t ouch on t hi s 

i ssue onl y br i ef l y.  

¶102 The appl i cat i on of  t he col l at er al  sour ce r ul e t o 

cont r act s cases i s a compl ex subj ect .   " Whet her  t he col l at er al  

sour ce r ul e appl i es i n ' cont r act '  cases i s subj ect  t o some 

di sput e.  .  .  .  Possi bl y t he r i ght  answer  depends somewhat  on t he 

equi t i es or  economi c concer ns i n t he i ndi v i dual  case.  .  .  .  " 3   

                                                 
3 3 Dan B.  Dobbs,  Dobbs Law of  Remedi es § 12. 6( 4)  at  154- 55 

( 2d ed.  1993) .  

For  ar t i c l es di scussi ng t he col l at er al  sour ce r ul e i n 
cont r act  cases,  as wel l  as t he r el evance of  subr ogat i on ( or  t he 
l ack of  subr ogat i on)  i n t hese cases,  see Joseph M.  Per i l l o,  The 
Col l at er al  Sour ce Rul e i n Cont r act  Cases,  46 San Di ego L.  Rev.  
705 ( 2009) ,  and John G.  Fl emi ng,  The Col l at er al  Sour ce Rul e and 
Cont r act  Damages,  71 Cal .  L.  Rev.  56 ( 1983) .  
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¶103 The col l at er al  sour ce r ul e i s an equi t abl e doct r i ne,  

as t he maj or i t y not es.   Maj or i t y  op. ,  ¶69.   Each case has t o be 

anal yzed,  as I  see i t ,  by aski ng how t he var i ous pol i c i es 

under l y i ng t he col l at er al  sour ce r ul e appl y i n t he par t i cul ar  

case,  dependi ng on whet her  t he par t i es ar e connect ed by 

cont r act ,  t or t ,  or  some combi nat i on of  t he t wo.   The uni que 

ci r cumst ances of  each par t i cul ar  case must  be car ef ul l y 

consi der ed.    

¶104 The maj or i t y opi ni on di sposes of  t he col l at er al  sour ce 

r ul e by s i mpl y char act er i z i ng E&B as a t or t f easor ——because E&B 

was adj udged 20% causal l y negl i gent  wi t h r espect  t o t he non-

Kr i ef al l  pl ai nt i f f s——and st at i ng t hat  " t he pol i c i es t hat  

under l i e t he col l at er al  sour ce r ul e suppor t  i t s  use t o benef i t  

onl y i nj ur ed pl ai nt i f f s. "   Maj or i t y op,  ¶70.    

¶105 The maj or i t y ' s r easoni ng over si mpl i f i es or  

mi schar act er i zes t he pr esent  case.   The pr esent  l awsui t  i s  a 

cont r act  di sput e i n whi ch E&B i s an i nj ur ed pl ai nt i f f  and Excel  

i s  a def endant .   E&B i s sui ng Excel  t o r ecover  under  t he Hol d 

Har ml ess Agr eement .   I t  was i n t he under l y i ng l awsui t  agai nst  

                                                                                                                                                             
The Rest at ement  ( Second)  of  Cont r act s br i ef l y al l udes t o 

t he col l at er al  sour ce r ul e and does not  t ake a posi t i on on i t s  
appl i cabi l i t y ,  but  st at es t hat  " [ t ] he pr i nci pl e t hat  a par t y ' s  
l i abi l i t y  i s  not  r educed by payment s or  ot her  benef i t s r ecei ved 
by t he i nj ur ed par t y f r om col l at er al  sour ces i s l ess compel l i ng 
i n t he case of  a br each of  cont r act  t han i n t he case of  a t or t . "  
Rest at ement  ( Second)  of  Cont r act s § 347 cmt .  e ( 1981) .    

Pr of essor s Per i l l o and Fl emi ng ar e bot h somewhat  cr i t i cal  
of  t he Rest at ement ' s l i mi t ed anal ysi s.   See Per i l l o,  supr a,  at  
706;  Fl emi ng,  supr a,  at  79.   



No.   2009AP1212 & 2010AP491. ssa 

 

8 
 

t he non- Kr i ef al l  pl ai nt i f f s t hat  E&B was a 20% r esponsi bl e 

t or t f easor  and Excel  was an 80% r esponsi bl e t or t f easor .    

¶106 Her e,  t he cour t  shoul d bal ance equi t abl e 

consi der at i ons and t he pol i c i es behi nd t he col l at er al  sour ce 

r ul e t o det er mi ne whet her  t he br eachi ng def endant  ( Excel )  or  t he 

pl ai nt i f f  ( E&B) ,  who was i nsur ed by Feder al  I nsur ance,  shoul d 

benef i t  f r om t he payment s made by Feder al  I nsur ance t hat  Feder al  

I nsur ance does not  seek t o r ecover . 4 

¶107 I n t he pr esent  case,  under  t he Agr eement ,  E&B 

shoul der s t he damages i t s conduct  caused and Excel  shoul der s t he 

damages i t s conduct  caused.   Appl y i ng t he col l at er al  sour ce r ul e 

woul d ensur e t hat  Excel  i s  not  r el i eved f r om shoul der i ng t he 

damage i t s conduct  caused j ust  because E&B had t he f or esi ght  t o 

                                                 
4 Thi s cour t  has addr essed si mi l ar  quest i ons i n t or t  sui t s 

when an i nsur er  wai ves i t s subr ogat i on r i ght s or  i s unabl e t o 
pur sue t hem.   I n Voge v.  Ander son,  181 Wi s.  2d 726,  512 
N. W. 2d 749 ( 1994) ,  t he pl ai nt i f f ' s  i nsur er  had wai ved i t s 
subr ogat i on r i ght s,  i d.  at  728,  and t he cour t  hel d t hat  t he 
col l at er al  sour ce r ul e was st i l l  appl i cabl e.   I d.  at  732.   The 
cour t  expl ai ned:  

The col l at er al  sour ce r ul e does not  al l ow a t or t f easor  
t o r educe hi s or  her  l i abi l i t y  f or  per sonal  i nj ur y by 
benef i t s t hat  t he i nj ur ed per son r ecei ves f r om one 
act i ng on t he t or t f easor ' s behal f .  Rat her ,  t he 
col l at er al  sour ce r ul e r equi r es t hat  t he t or t f easor  be 
hel d r esponsi bl e f or  hi s conduct  by r equi r i ng t he 
t or t f easor  t o compensat e t he i nj ur ed par t y t he f ul l  
amount  of  damages.   

We r ecogni ze t hat  t he r esul t s i n t hi s case al l ow t he 
i nj ur ed par t y a doubl e r ecover y.  However ,  a cont r ar y 
concl usi on woul d r esul t  i n gi v i ng t he t or t f easor  a 
wi ndf al l  .  .  .  .    

Voge,  181 Wi s.  2d at  732- 33.  
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vol unt ar i l y  pay pr emi ums over  t he year s i n or der  t o mai nt ai n 

i nsur ance. 5  I  t her ef or e woul d appl y t he col l at er al  sour ce r ul e 

i n t he pr esent  case.   

¶108 For  t he r easons st at ed above,  I  di sagr ee wi t h t he 

maj or i t y ' s r esol ut i on of  t he " i ndemni f i cat i on r educt i on"  i ssue 

and di ssent  wi t h r espect  t o t hat  i ssue.  

¶109 I  am aut hor i zed t o st at e t hat  Just i ce ANN WALSH 

BRADLEY j oi ns t hi s concur r ence/ di ssent .  

                                                 
5 Accor di ng t o Pr of essor  Fl emi ng,  " I n t he t or t  cont ext ,  i t  

has been consi st ent l y consi der ed deci s i ve t hat  i f  t he pl ai nt i f f  
hi msel f  pr ocur ed i nsur ance t hr ough hi s own i ni t i at i ve and at  hi s 
own cost ,  t he def endant  i s not  ent i t l ed t o benef i t  f r om t he 
i nsur ance by a r educt i on of  damages.   As i t  i s  commonl y put ,  t he 
pl ai nt i f f  i s  f r ee t o ' bar gai n f or  doubl e r ecover y '  even 
when .  .  .  t he i nsur er  i s not  ent i t l ed t o r ei mbur sement . "   
Fl emi ng,  supr a not e 3,  at  81.   

See al so Lei t i nger  v.  DBar t ,  I nc. ,  2007 WI  84,  ¶28,  302 
Wi s.  2d 110,  736 N. W. 2d 1 ( " The t or t f easor  who i s l egal l y 
r esponsi bl e f or  causi ng i nj ur y i s not  r el i eved of  hi s obl i gat i on 
t o t he v i ct i m si mpl y because t he vi ct i m had t he f or esi ght  t o 
ar r ange,  or  good f or t une t o r ecei ve,  benef i t s f r om a col l at er al  
sour ce f or  i nj ur i es and expenses"  ( quot i ng El l swor t h v.  
Schel br ock,  2000 WI  63,  ¶7,  235 Wi s.  2d 678,  611 N. W. 2d 764) . ) .  
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